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NOTES 


™ ¥ | era | 
By an net of the Leis! 


‘ture approv-, table of contents which will make our 
ed Mareh 2, 1881, ‘Tne New Jersey edition of the laws permanently valua 
Law JOURNAL 18 nuthorized to publish | ble 

all the weneral and peel ianets of the | a 

Legislature, the joint resolutions and Tue laws which are passed at any 
the proclumations of the Governor. | session contain by no means the whole 
We therefore publish with this number | history of the work of the session. The 
of the Joorvan as many of the laws as) defeat of many bills introdueed is often 
we have yei received from the Secre-| quite as important as the passage of 
tary of State, and intend to publish the 'some of the laws—sometimes for wood 
others “aS SOON 2S possible ; SOG in i ind sometimes for evil. An Important 


supplement to be issued in the middle | bill whieh was defeated this session 


of April and the remainder, we trust.) was a bill to modify the act approved 
with the May number. We hoped to Mareh, 12, 1880, relatine to decrees for 
have issued a supplement as early as deficiency and suits on bonds aeeom 
the middle of Mareh, but the Jaw an-|panying mortgages which have been 
thorizing the pnblication was not pass foreclosed. Under this net no indefeas- 


ed until late in the session and we did! ible title ean be obtained under a fore 
not reecive copies of a sufficient mom-  elosure unless the property is sold for 
ber of chapters to make up a supple the fall amount of the debt. The de 
ment before the issne of this present feat of the bill shows that the Legis 
number. We expect next year to pub-| lature feels that at the present time 
lish a laree neniber of the laws on the much oppression is wrought by hold 
first of March ing a person liable for any deficiency 

We know the importance to the luw- | after the sale of mortgaged premises. 


a 
yers of having the laws published in| The Chancellor has held in) Newark 
convenient form as early as possible, Savings Institution v. Forman, 4 N. J. 
and consider this a erent addition to! L. J. 80, that this act is not unconsti 
the value of the Journan which we are | tutional in so far as it forbids the Court 
sure will be fully appreciated. We in- | of Chancery from entering a deeree for 
tend to prepare a carefal index and! the deticiency, but it may well be that 
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other parts of thenet will be held to be) in several state 


void as impairing the obli ttion of con-. the tas toll th yy 
fraets wel created, and ove f the 
The Jersey City Bridge dill to au- is sued im tl! 1) hy 
} i dine of bor tcdore terre tri | | i ie 
@ Aor Cinnl at W hiner tol ree ( j \ f | 
tl ra i] ‘ ‘ Ted « . ( 
ip ted fy ! ! 
| " c poratronm mnet ) 
seq] t hae Pine brid ile \ 
i , ’ civintuce f { é j se] f / 
\ il 3 eat ft { ‘y % 
ne obvect i ( 1'¢ ] i) \ ) 
‘ iit f ( } | 
eto be bi ; OT 1) i ! 
mronpert () in) ! } ; 


Vy cf i Vv i t) ! ecd 
Tis if t! ! | j 
j ‘ { 
i! Thre nfl ( et ( 
iny bleh Wa . { hy | i 
: Tanti i erie i ‘ i 
’ eryvi yu i ') ! ( + ") ( } : 
I ( ‘ ‘ ‘ ‘ + f t ’ i 
rt f t i! Lite rel ‘ tr)! i ‘ 
ndants are yubil ver ti rely reign 
t r efforts to ent t] 1 to do } 
| ‘ t tr) leave ‘ . “ ity j ( b) 
Summer. In the meantim he 
‘ ’ Ct re eved ) Tie ( bil t ( F 
i et i! | i fist ] | { 





he aaay bring a su (lee Te { ( 
° ‘ pr : 
Liif f i I bem tis] he gi ‘ j ") 
l nm tu Court 7 IS it Nat Law | AA »> | 
| ' " ‘ 
eet y Wy niehy f eycl | f *) 
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Arras 


teil 


in Missouri was entitled to 


NinW 


sue a eltl 


zen of Tow iva Ubi U.S. Cireuit Court 


for that clistric af 
court satdy is to by byporieds 
to the state corpornatio 


warbitrary pole adopted by tl 


to 


rnie, the 


Liese as 


batmely, the 


Court for reaso ft pirtolie 


aT 


itis to be conelusive presu 
the COrporatod il Ci i 
where the cor: fiom 1s tocate 
Letson'’s ease, 2 Ho 197; 
Nat. Bank ve Basek, & Bla 


Supreme 
hey that 


moect thet 


the ; tate 


a. Cifine 


Mant 


Cooke v. Siu ‘ ws DAN. Y. 96 
Davis v. Cook, 9 N Lod Dillon on 
Removai of Can 51 (p. 72 of the 3d 
edition. ) 

A national dank, | eV > lhe Me 


in the U.S, Cirenit Court of the district 


itt whieh i} mated, ait neh tne dee 
fendant is a citiz Ol tine in ~Lrehe 
Omaha ve. Douglas County, 38 Dillon ¢ 
C. 298 ; Dillom ou Rem vil of Cuisc 
Mew parle Sheen, ‘a By (N. »: 633) 
23 Alb. L.J., 211, et sf Guse upon 
the subject of ‘ 1 bon 
Was parted 1 yr fa) 
the tenant « 17, and was 


fixed to the outsiad 1} fox 
fasts. [In IS66 | 

after havin 

tenant, was piece 

inn, where i 


plug: set ini 
‘ 


ruptey, in 1sa) elyte 


wnt of the au thi frecholde 


the sien board o 
to the imberitsnmee. aod 
Held, on Pa a il. reversine { 


of the court below, tha ty 


Im ho sense ia tixtuec, bab the 


Chattel, and was subject 
position of the bankenpt at 


the liquidation 


Tuk case of Shanughive Sey 


‘ 
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Ot Lhe 
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} 
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EUPrreca 
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| mn 


fixture. 


1 
CACCISIOR 


SpDIelonre Was 


tb li Was a 
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‘Sap. Jad. Court of Muss. January, 1881 
Ly he of BOmeG Use in connection with 
our statute which provides for the re 
cording of deeds within fificen days 
from the time of signing, sealing and 
delivering the same The statutes of 
Massachusett provide that aw ehutiel 


mortoenee shall be reeorded within fif 


teen days from its dute The mort i 


enge in this case was date i June 16 
IS7TY9, the acknowledoment was dated 
July 21, 1879, and the mortgage Was 
recorded Jaly 24, 1879. Proof was 


offered on tie trial that the real date 


of the mortgage was the time of tts 


24 


knowledement and ck livery. Vh 

evidence was overruled as immaterial 
It was held that this ruling was erron 
cous and that the evidence should lave 
been admitted, because the real ques 
tion is when did the instrument tirst 
tuke effect as a valid conveyance be 
tween the parties. 

Ix Alliott v. Hi/iott, in the same 
court, it was held that when a promis 
sory note provided for the payment of 
nw certain sum for value reeeived, and 


sud nothing about interest, pil 1 evi 


time the note was given it was agreed 
between the parties that no mterest 
should be chara cl. 

Prewitt vy Wothane um thre sume 
eourt calls to mind a facet that is apt 
to be forgotten, that a mortyvave given 
{G secure it promissory note does not 
fall within that part of the statute of 
limitations which relates to obligations 
nnder sent. The morteage Hh Tibet Case 
contained the clause, “Ifthe said Pre 
wilt shall well and truly pay the said 
sum of S200, then this obligation 
is to be void It was held that a mort 


enge which does not eontain a prom 





Isc fo pay is not “ao written contract 





within the meaning of the fifteen years 
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ute of limitations and that im 


tbse nee of other writine the cle 1) 


any 
intended | 


the 


which the morten@e was 


secure Wis barred after lapse t 


five yeru's 
brenl 


Western often 


establish 


courts 
w ane admunister wht they 


consider natural justice, but when vn 


doing s 
thority as the Supreme Court of Ne 
Hampshire in L834, 


then decision Titit' 





JERSEYS 


the 


{ 


f 


ed rules of the 


»thev follow so respect ible an 


t ast Gemand our attention. 

It w held Pareell vy. Me Comber, 
su ( N } | Doe Y [SSO 1] 
Rep. 341. that where aman had agreed 
to yy another for a certiun pet 
t mn sum and be eave up the 
\ efure the end OF the tin t 
\ ? to recovel up ’ qi shi 

] work a 
tiie ther had received th bene 1} 
cou lmitted that unt Witl Chee 

¢. ty ven) the rule } d been a { 
t tf ! he t! ! 
\ t under these circumstance 
! ry could be had in any fori 

for the services rendered 
3 | I ‘ of Bb 

nv. Turner, 6 N. H. 481, decided 
1834 I dl epurtut Lake 
r iit le Clsion 1} 

f } Hiel TO the ¢ 

| i (| t nere wa Co) 
tract ( ( c eter [ft 
LT ( re f or or I 
J s 

thereby derives bene! 

| c er and above the 
j f bhi ti uted trom tf 
bre Ir thie nit t | I i 
. } r uctu moe and the 

pecs ed li? ! L Jif Considel 
t } j thereon ’ 
promise to |} to the extent of the 
reasouable worth of such excess. And 
aval, ‘In fact, we think the technicai | 


Vv 


¥ 





LAW JOURNAL. 


reasoning that the performance of the 


whole lnbor is ik condition precedent, 


de 


that the contract be 


nnd the right to recover anything 
pendent upon if 
there Crit be lit? 


entire, apportion 


and there be ner wm eXpPress Con 


Hiplied—is not proy 


have 
the 


‘Commun 


boon netuaily performed; for we 


moun lint reason tht 
eral 


Is Chiat Lbie hired laborer shall bye: 


( tied to Cot } thion tol SErVICES 
CUMUY } ! i, fhhoueh we does not 
ntinue t entire term contracted 
ih li ¢ bracts must be pre 

l eat to be m With re enee Lo 
t! Thicke I it Uti no express 
stipulation shows the contrary.” This 
isoninge, the court sid, was ud ipted 
fter a careful revi oft e authorities 
1) he Supre Conrt of Kansas in 


\? porarh we ives toy hi 


tthe best in lomie and in common 


esty Jt wits « bprtaca bre ills ndopted 
the Supreme Jnadicini Court of Mass 
etts upon fu COR leration of 
N¢ Pia e det n, in Olun 


ihe 


f hn ye o Pei hardship in 
5 ol Trustees v. Bennett, 3 Duteh. 
13, where its held that when acon 

( } e to build and complete a 


in enuire 


price, pay 
the work pro 
entire, and if 


walt of the builder 


woby ine eaceident is destroyed 
if COMPICLIon Lae owner may re 
over back the installments paid; and 


lately il 18/0 i! was held in Beach 


Mullin, 5 Vr. 443, thut where a ser 
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vant whose wages are payable periodi- 
cally is rightfally discharged between 
the days when his wages are due, he 
san recover nothing for the work done 
since the last day of payment. 

IN Conyre SS Spring v. Nnowlton, 
U.S. Supreme Conrt, October Term, 
1880, it was held that where money has 


been paid upon an illegal contract, and | 


the contract reniins exeeutory and is | 


never consummated, and the party pay 


ing the money is desirous of rescinding 


it, he may do so and recover back the 


amount pud. The contract im ques 
tion was a resolution of a corporation 
to increase its stuck by the addition of 
$200,000, and to issue certificates of 
fully paid stock on the payment of 


eighty per cent thereof. ‘Lhis was con 


trary to the publie policy of New York | 


and was therefore void. Knowlton, 
who was one of the share holders who 
devised the scheme, paid his eall for 
twenty per cent of the new stock. The 
resolution was afterwards reseinded 
wnd the stock was not inereased. — Lt 
was held that Knowlton’s executors 
could recover back the money which he 


had paid 


| CONTRIBUTED. | 


NO, I) 

It is not necessary further to notice 
the two first soarces of our law, name 
ly, the common and statute bivw of Mug 
land, and the grant to the Duke of 


York and through him to the proprie 
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jcession and agreement with all adven 
| 

turers and all such as should settle or 
; ‘ 
iplant,” L. and S. 12. 


the governor must choose a council, 


sy this paper 


hand representatives are to be elected 
by the inhabitants of the province. 
These, with the Governor and conneil, 
are to be the general assembly and to 
inuke laws, establish courts, lay tuxes, 
ete 

Uniler this eoueession, PhilipCarteret 
lwas appointed governor, and laws were 
| passed between 1668 and 1682. se 
fore the last date, however, the colony 
had been divided into Kast and West 
New Jersey by a deed dated July Ist, 
1876, L. and S. 61. 


by a straight line between the east side 


ry 


Phe division was 


of Littl: Kae Harbor and the extreme 
north point of the state, Zbid, p. 67. 
Carterct, who had taken the eastern 
half, had died in 1678, devising his 
estate to trustees to pay his debts, and 
these trastees did not sell till LES. 
Those who bought then obtained a con- 
firmatory grant with powers of gov- 
ernment from the Dake of York «and 
received a letter from King Charles 
recognizing ther authority, L. and S. 
po. ddland 153; they thereupon estab 


(lished a goverment by ‘the governor, 


| proprietors and representatives of the 
SOURCES OF NEW JERSEY LAW.! 


freemen of cast New Jersey. 

West New Jersey on the contrary 
had a government established by tts 
proprietors in L676, L. and 5. p. 383; 
bat both colonies were soon surrender 
ed to the Crown not only m conse 


quence of difliculties, principally with 


tors, except to indicate the dates of} New York, but because it was suggest 


these proprictary grants and luws as 
found in the volume of “Grants ane 
Concessions compiled by Aaron Len 


ming and Jolin Spicer. 


Berkeley and Carteret obtemed ther | 


grant in dune, L664, and in Mebraary 


following they published their “Con- i some more stable goverument wits ae 


ed that the grant of government to the 
Dake of York was not in its nature 
divisible. ‘These reasons are shortly 
stated mm the rr presentation to Queen 
Anne from the board of trade, dé p. 
604, ete; and the practical Hecessily of 
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Ra 
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knowledged by all. The surrender 
was dated April 15th, 1702. Lt yields 
up to the Queen all power to correct, 
punish, pardon, govern, and rule; to 
that 


pose ; to constitute oflicers, to use mar 


make laws, orders, ete., for pur 
tial law, ete., and all other the powers 
privileges and authorities of or eon 
the 
inhabitants thereof, L. and 
Ss. p- 614 sand 615. 

The third souree of our law, is 
Lord 
immedi itely after the surrende: 


5th of December, 1702, L. and S. 
him 


cerning the government of proy 


inces or the 


the 
commission issued to Cornbury 
on the 
647- 
povernor 


the 


that having 


This commission makes 


of the whole eolony to aet under 


Crown, and coumnnds 


taken the test oaths, to wit, the oaths 
against the Pretender and for the pro 
testant succession and nominst popish 
recusants he shall govern according to 
such reasonable laws «as shall be nerreed 
to by hin. with the advice and consent 


of the 


province ; 


council and is emblys ot the 


it GIVES hlhih power to sus 


pend any of the council, to fill vacancies 
therein provisionally, to call assemblies 
to be elected boy the majority of thie 
beturnine 


the ad 


freeholders of the pince 


ror with 


them ; that the cove 


vice and consent of the eounenl fanad 


assembly Shali make laws, lout “LS fheeddl 


“aS Wiihy bye nereenble to the Jaws of 


England, provided that umy acts passed 


be sent to the Kine fornallowanee with 


in three months, and af disalloweel to 


be void ‘J hie: COMME bon further 


pert 


vided that the wovernor should live a 


negative on tl) Jaws. might wayOULN, 


prorogne, or dissolve the assembly, 


shoula use wna leave p) thie geye wt se al, bid 


administer the test ouths ; that be with 
his couneil might constitute sneh ecurts 
as they might think fit, to hear and de- | 
termine all causes civil Or Criminal and 


award execution, with all reasonable | 


and necessary powers, anthovities, fees 


and privile ees, ana might xlso ap poind 


Commissioners to sdinipister the test 
ouths, commissioners of Vel and ter 
miner and justices of the peace; that 
the governor might pardon or im mui 
der or treason 


repre Ve Ubilil the plens 


ure of the Kine be known, aight eo 
late to all vacant beneti muster all 
residents acuiust Gheiogh ancl take 
them for that purpose to snes part of 
the Amerieun Cod} - Thai He shoul 
have powet! Lo WSC mil i deawi oabh Dinese 
of war, to build forts, eulist and ov 
ernahavy, and to appomt fairs and 
ports of entry ‘There was itkewise a 
provision that if ther youd the no gov 
ernor or leutenant Covertor, the cou 
cil should exereise his powers, and tht 


yh dari 


} ’ 
he Should hie 


the kK nes pleas 


ibe. 

This comtaission is here Fully recited 
because it is the fonudation of the Jaw 
nid roverhineryt Thi abit The 

a 

former institutions ! vs of East 
ind West Jersey j of them com 
mon orion fed rent from 
ench other that an ely me system 
was broweht an with Lord Cormmbury 
Withont gomge ne ilo particulars, 
We nay notice that t bicole system 
of | vi hea | prudence in 
cinding the goverpiment by two Houses, 
the uy reetnat Cun : Pus tict COUPITS, 
court ft Common v3) b hal Cont of 
Chineery were eres i bby the Comins 
10On or the oo Tay ordininee, and 
while nrodifiedl hy bever been entirely 
chancel ree the tum Lord Corn 
bay 

I} new Corin bel j ned to sc 
eeedine POVE!NOTS Cont ied tnenrly the 
Sittme PROVISIONS, ah Pieter them Were 
ennebed : }° UttHh, tHe pray mial stut 


eounerl 


Ve ror 


and assembly SO lar as nol disallowed 


by the King. Of these there are few 





A satiate 


complete copies in the State. One in 


the State Library, formerly belonged 
to Pudee Brearly, and is the only one 
known to th 


’ Rene f . 
anumber of compilations of general 


laws in force at the time of the com- 
pilation.  “biiess re: Kinsey s, con 
fasming laws from: 1702 to L732: Ne 
vill’s, contsiiine ' from 1702 to 
1752: Nevill's, 1 2. contunine laws 


from 1753 to 1761. and Atlinson’s. con 


trimming | 1702 ta January, 
L776 Ne “) COUeeclions Were 
more Chie riev were not 
revislous i ‘ ead ihe titles of 
ill inws, with t f these still in 
Test i \ I HW ine time to 
} 3 laws t! ied to the 
tiie Ubaee j 1 Fone ine 
all wets wer Hiieeh tot cisitilowed 
by tire bs nvestignting 
the ort P thie * the Atate as 
the best on ) eip interpretation, 
Ib IS SOMetithes Thee ry fo look up 


the original peipilets not contamed 


isfoandain the Jlevolutiomand the new 


State covert en ec nupeenied it. 


When the governor, Pranklin, left the 
State in thie « tinier of L776, it 
mich ose moon i fiiekh tnere wa t 
vacaney in tt cdibee sapped that thre power 
devolved. | i fie conned Bot the 
legislature of this State went further, 
and oreiiiz ie t provineml con 
UPreSR, Te ved that 1 eonstiational 
WUEHOTLEN Ot we Wt \\ hy Tee a ae 
for the interest of the whole ety, 
that ablceriuire nad moreetion were 
reciprocn lntres mod tiatde eael to be 
dissolved by the others bome refused 
or withdrawn: thet the Sie deed re 


fused protection, af Pau p ot 
} 


abla sabyoe! 
the colony to the snbsoltt dominion of 
Parliament. and hiad wade waron them 


without wist canse wand that 


sibel But there were} 
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|wuthority was at an end and a dissola- 


tion of government had taken place, 


cand as some form of government was 


necessary for order and defence, they 
therenpon further resolved to establish 
a constitution 

This was on July 2, 1776, two days 
hefore the dechuration of independence. 
Win. Paterson was the secretary of 
the convention, aid probably drafted 


fhe Constitution, whieh was passed by 


the jegislature and could beat any time 


hus eivil, 


amended by ther, sunt from the rev- 


erence attaching to its origin remained 
without substantial change until well 
Into this century 

Next and sixth in order are the stat- 
Staite. Of 


these Wilson ieade a compilation in 


utes of the new colony or 


1783. We note here as a seventh 
souree of our low the constitution of 
the United Sintes, a lopted Ih conven 
tion of the people si pt. 17, L787. The 
results and interpretation of this would 
be foreign to an essay on the special 
lnw of this State. ‘Po return, there 
fore, to the State statutes : 

In 1800 Win. Paterson, noder an- 
thority of the Legislature, pre pared the 


As ob 


served by Mr. Griffith in his Law Reg 


first revision of the statutes, 


ister, vol. 4, p. 1155, “It deserves par- 


ticular copsiderntion, as contaming a 
compicte meorporation of all such of 
the Mnelish Statutes as were supposed 
to bean foree im L776, with such others 
or parts of others previously or subse 
quently enineled. as be deemed fit) to 
Introduce, ff is Supposed, So fur as 
relaies to oa preelieal and legisintive 
substitution of Mnelsh statutesjin con- 
neetion with an-ecedent loeal laws and 
wasting usages ane the existing gov 
ermient, to be core complete in its 
execution than any former or subse 
quent attempt, besides whiel: the ante 
ecedent domestie statutes were thor 
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oughly revised and improved, and many | 


lew revised and 


parts of the common 
It 


statute, terse, vigorous, practical! and 


amended.” is indeed il niesterly 
simple, and venerated by every | iwyer 
[t made nm but 


and that i 


to simplify, 
This 


repeal or 


» changes 
n direct clear language. 
did 
put out of force such 


revision, however, not 


Enelish law as 


and was omitted 
See the 
already quoted as to the matter. 


In 1811 Joseph Bloomfield made a 


then prevailed here 


by the reviser authorities 


eompilation of laws ' seciitfter the re 
VISION A new revisi kk ne Pi i 
nington s. was made in TS20 titted 
Revised Laws, nnd cveneralls Cytol Ls 
“Rev Harrison compilation, refer 
red to as “Com...” was print din S833 
Elmer's Digest in TSSS. adopted a more 
eonvenient aiphabetien! ordeal red acl 
ed the rnies of conrt and short notes ot 
leciIsions Its arianegerment ba bees 
followed in the latest re Oli 

Thus far there had been 3 econstitn 
tion im the moder nse, in this State 
There was noth ne that the Lecvislature 
eouid not er uf pole itte Qu 
Constitution | ) hy darucd 
real existenee, wut id ped tba ithe 
tie thet revere) nel t the po Vel 
oof thie diawrake t drew hrreneth 
Prom Como COMsE) tnd f jtorm 
ny 1! Mae Leae ut 1! pla WwaeS 
doubtfal wihethie i tten eonstity 
t nacts ws 1) better 2 ! rit til 
nmpon te j lO} | byes th Chespre 
to evade an instrament the prisons 
vill ustaliv Ese typo bye be willow 
sufficient time to work at the wall Bat 
however that nay be, tt new const! 
tution, the engith urce of our law, 
Was ado} beeay ly thie peo in the yen 
1644. having been first framed | 
eonmvernblion Ob Gees 5% eéleeted for 
that purpose under ay Vials ach ol 
the Lepisiature lhe changes were 
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The governor 


theretofore chosen by the council, was 


somewhat sweeping 


to be elected by the people, and was 
of 


Justices of the peace also became eclee 
} 


deprived his office of Chancellor. 
tive 

The spirit of revision and ecodifiea- 
tis the 
next year, 1845, Peter D. Vroom, Hen 
W William LL. 


Stacy Gq. Potts were appointed to col 


m seemed to be abroad. for in 


ry Green, Dayton and 


lect and revise all statutes then in foree 


that were general and permanent in 


their nature with power to re-arrange, 
suggest amendm nis, ¢ te. | her re- 
vision was adopted in 1846-7. It is 


Nixon’s Di 


vest, published at several subsequent 


ustially quoted as “ROS 


periods, is chiefly modeled upon El 
mers, and with its valuable note Wis 
the Jawyers’ hand book until 1874-5, 
when @ NGW revision ws cack plod 

It is not out of pl ice to notice also, 


that theCoustitation w ruended meaim 


in 1875, principally by mserting a pro 


My mM cer 


birt enerinl baw 
Th of 


Heen questioned, ehiefly : y 


Lhortiye OF meey 


tain matters policy this rule 


Nit the «lis 


wnted wdvoentes ov unfortunate vie 


thas OF Whinkh twy be call f special von 


eral legislation ; but its efficieney as a 
stopper Upon careless lawmaking 1s 
porndantly proved my the fact theatoon 

pite of all the repetition of amended 

rar iS that i recunre 1, the boudk of 
printed aets has steadily diminish 
ed sinee the adoption of the amend 
ments ihe people ire gradually find ' 
ing out timt the legislature are bound fi \ 
to minke lay not io help jobs. 

The sonurees of our law are not with 
outinterest.  "Phese laws came here ip 
park witha the wdventurer, who earried 
in dais heart the prinerples of the com 


mon low as he did his mother tongue. 
in part they are relies of the grants of 


spendtiaritt Kings to profligate or wily 








1 


courtiers. In other parts they were 
imposed npon us by the King’s com- 
mand in his commissions to the Crown 
governors, were passed under leave of 
the King by the colonial legislcture, o1 
were thrust upon us by the English 
Parliament in special laws enaeted for 
onr benefit or tuxation. When the 
whele civil State under the Crown was 
destroyed, they rose again from its 
ashes; when allegianee and protection 
fell together the government of the 
colony found itself new born as a living 
and an independent State. They took 
shape in that union of the States that 
is only the expression of a common 
brotherhood ; they were codified and 
arranged by the clear and judicial mind 
of Mr. Justice Paterson, and at last 
they bowed themselves to a vote of the 
people, speaking directly, and withont 
even the machinery of representation. 
Yet through it all moves the same spirit 
of the common Jaw, meeting special 
emergencies as they arise and never 
hampering the independence of the 
county, the city, the township and the 
citizen, which make up our English 
freedom. 


[| CONTRIBUTED. | 


“ LEGAL NEWSPAPERS.” 


Ever sinee the Act of 1879 (Session 


Laws, Ch. C. and CV., page 326)—“A | 
-now or hereafter may be by law desie- 
. . =) 


supplement to an act relative to the 
publication of laws in this State in the 
newspapers, approved April 21, 1876° 
—the sheriffs end other persons an- 
thorized to make sale of real estate 
have published the advertisements of 
such sales, at their pleasure, in ary 
two newspapers (of the respective 
counties) which had been in existence | 
for two years or more, notwithstanad- 
ing that such papers are not “ legal 
papers,” ¢. e., have not been authorized | 


14 


ishall 
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ito publish the laws of the State. Now, 
ithe simple question is, is this author- 
ized by the statnte of 1879, or any of 
the supplements passed sinee — the 
tevision of Mareh 27th, 1874? In 
other words, are not all sueh adver- 
tisements illegal and the sales there- 
nnder void? Tt seems so tous. The 
following is a brief statement of the 
provisions of the various laws in re- 
gard to this salject ? 

The Revision (“Act relative to 
statutes.” sections one and two, page 
1.126) provides that the annual pablie 
laws of this State shall be published 
in the newspapers (of the several 
counties) desionated by the Goveinor 
and Comptroller, provided that there 
shall be seleeted no more than four 
nor less than two, an equal number as 
near as possible from the two politieal 
parties, and from those papers which 
have been published regularly for at 
least two years. These papers shall 
be deemed * legal newspapers.” 

Under the title “Sales of Land” 
(Section 1, page 1040,) it is provided 


“that in all eases whatsoever * * 


‘such officers (sheriffs, ete.), unless 


jotherwise specially directed by law, 


* » » 


likewise eause to be 


published (the notices of sale) in two 
‘newspapers printed and published 


nearest to the place in the county in 
which the lands are sitaated, that are 


‘nated for the publication of the laws 


of this State.” 

A supplement, approved April 9th, 
1875 (Session Laws, page 89), provides 
that these advertisements “shall be 
published in two of the newspapers 
printed and published in the county in 
which the lands are situate, of which 
one shall be a newspaper printed and 
published at the county seat of said 


county, &c.” A repealer of the pro- 
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visions of the Act of IST4 sreomsistent From this it will be seen that the 
snetais attached stetute of TS74 requires real estate ad 
Vnother supplement, approved April) vertisements to be published in two of 


ZL IST6 (Laws. Chap. Cl). is simply the newspapers which publish the laws 


remedial enling stautute-—-the pre. Phe first supplement (1875) requires 
: t eortuim enses all the sheriff ete. to pabelinn the udver 
\ ft Lets of IS74 and tisements in oat least one newspaper at 

S75 eo beets Cone with the county sent, ane af stmaply repeats 
ralici | formes publica- whatis imeousistent therewith om the 


ve epee? Liew of Is74. Dat thot the re quirement 
nt ote This batter aebo that the pupers Shield bre ** be orl.” The 
ISTO (Laws, Chap CNOV. supplement of IST9 (whieh. by the way, 


tt snerith, as stp wsthoprlement to the ren dial 


/ 


et of S76) repeals nothing whatever 


heé SMiesS OF UNS Now, if is a well Known raie ip the mn 


ij re he by em terpretation Of statutes that all statutes 

" Te ’ { she Wea le corp Thee Sian tb efomust be ¢ mstrned 
pers pub. ftoweihner and i tot cloearty tnecomsistent. 

‘+h two oroif they do not conmtracdiet eneh other. 


MeWSPDLper TSt AY interpreted so that both wall 


t to the stand Is the provi romof the Revis 
ivinowhiell sueh iand qem requiring the ~ publeation — of 
! pert cir hewspaper) these nidvertisenrents wn *lecal news 
re Harly published for the papers unpliedly repealed, sinee there 
vey ry more There is is no express repealer ’? 
tiinne’ Clause attached to this New Brunswie I, 


DISTRIC ET COURT FOR NEW JERSE 


,3ANKRUPT . DISCHARGE AS hall be of no aval it wie proved that the 
N ‘I CONSIDERATION issent of one of the ereditor was obtained 

} i promise On the part of the bankmapt 

/ that he would puay him ail he owed him when 

hie ot able. and aisa by ah acknowle duanent 

j? ter rf of a debt previonsh ht puted and a promise 


of th krupt for hus that he wonld see it riche Theda. ‘Vivat the 


ritea] hi the pore promise In recarad to the second debt was 
f thie redrgent of too vacne and created no obleation whieh 
' beether the contd be enforced and therefore did) not con 

| rober god titute a pecuniary consideration but that 

} 7 the ty ft yperouil ‘ altho { hy concitionuad, would 

of vin become banding pon proof of the ibility 


fen pecuniary Ghilation 


rnd did: ere: 
ndneed The moral obligation to pay a debt diseharped 


or obligation by bankruptey is a sufficient consideration 





he 
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to BUpport wi express promise to pay it und 
In the absence of a statute to the contrary 


this prowl nny be bry parol 


The statute in New Jer ey, Res upplies only | 


to promises made after a discharye 
Discharve refused 
On specifications avast discharge. 
Wr. Thonwts D Mowse y tor bankrupt 
Mr. UI OA. Williams for ereditors. 
Nixon, D. : 


wre filed against the discharge of the 


Various specifications 


bankrupt, but when examimed they all 
seem to veyolve around the imethods 
resorted to und the « xpedients adopted 
by his attorney fo procure the requisite 
one-fourth of lus ereditors im number 
and one-third in value, to consent to 
the discharve. 

The appliention for the discharge 
was filed June 17, 1879, and the order 
upon the ereditors to show eanse whiy 
the same should not be wranted, was 
returnable on the 22d of July following 
On the day Joes fe re the return of the 
sale, to wit, on the 2Zist of July. fons 
new proofs of ¢laum were made mane 
filed with the Revister: Ll One by 
John ©. G. Robe rtson, who had alread y 
put In it proot for upwards of S1,200, 
and who now proved an ndditions:al 
Claim for S300, consistine of two prom 
issory notes and a cheek, which bad 
been procured without consideration 
from some faithless ereditors who hind 
not deemed them worth the CAPense 
of proviny 2 One by Joseph Parker. 
the fatherindeaw of the bankrupt, and 
Who pam one Phomas Bevertdye $25 
for a claim of S207, and proved for the 
whole amount. %. One by James M 
Smylie, who had before made proof of 
aclain for S277 and who had after 
wards surrendered to the assignee a 
mortgave which be held against some 
real estate of the bankrupt to secure 
the payment of w bond for SLLOO, iid 


brother of the bankrupt, who proved 
Claim of about S6Q0. whiel: did not “yy 
peurin the sce tales of the banicrep 


and whieh tisd been barrect liv the sta 
ute of limitetious for a done pirates 
years. dt was conceded upon the 
cument that all these erecitors unads 


ther proofs before the hearing on th 


application discharge, for the sol 
purpose Of smdiier tl I: nkrapth ima ob 
twining his discharce by tiling consent 
thereto Pwo questions are | C1] i 

L. Whether proofs of debt tiled with 
the R iter iiber the applicat mot the 
bankrupt for bis sisehnrre, ui’ to be 
counted under the PPOVISIONS f See 


9 of the amendments of June 22. 1874. 
In wseertaiming the assent of one-third 
In number of ereditors and one-fourth 
in vine 

2. Whether the testimony shows tht 
the bankrupt has violate! the Stl 
clanse of SO1TLO of the Rey. Stat. which 


prohibits a discharge ‘if the bankrupt 


or any person mm dis behalf bas pro 
cured the assent of any ereditors, on 
inflmencect the aebron OF any Crediton 1 
ny stage of the proceeding 1) any 
pecunimery consideration or obig@ation 


—_ 


:. he Original seciion Ob the bank 
ruptaei (sol 12. of the Revised Strat 
nutes), to whieh the {th seetion of th 
amendment of dune 22, IS74, was a 
Supple meek, required Chil the assent in 
writing of a majority iM ritbimboer and 


vilue of the creditors should be tiled in 


the case at or before the time of lear 
me of the appleation Tor disehiarg 


All proots of debt, therefore, that were 


made before the tine ot hearing, eould 
be used as foundatious for asseuts filed 
at the hearing. Phesupplement is tess 


exacting and was passed to facilitate 
the Opportunities for a discharge It 


does not require the assent to be in 


had proved the bond as an unsecured writing, nor to be filed anywhere, nor 
debt. 4. One by Francis Ekings, the! at any specitied time It simply re 


| 
| 
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daces the required number of assent- | 


ing creditors, from a majority, to one 
fonrth in number and one-third in 
value. My attention has not been call 
ed to any provisions of the bankrupt 
act whieh require proofs of debt to be 
made within any particular time, while 
the bankraptey proceedings are pend 
ing. The only penalty upon creditors 
for neglecting to prove is, that they 
can hive no votein the choice of an 
assignee, nor participate in any divi 
dend declared before the proof 1S put 
In, por actin the allowance or disa! 
lowance of claims of other parties, not 
on the que stion of the discharge of the 


+ 


Ly nkrapet. Under these cirenmstanees 
Tam of the opinion that there is noth 


ing in the amendmentof June 22,1874, 


either in ifS e@Xpressions Or OMISSIONS 


to express, Which shonld be interpreted 
as tuking away the rights of creditors 


to file proots of claim and assent to the 


discharge at uny time up to the day of 


2. ‘The next question is whether the 
bank upt or any person in his behalf, 
has influenced the ection of any of the 
ereditors, named in the specifications, 


by any pecuniary consideration or ob- 


They have, doubtless, been ereatly 
COn inet hy the 


bankiupt and bis attormn yy 


They have 


been persuad-d to surrender securities 
to 


and ( ] inchase debts and claims 
feninst the estate, which otherwise 
would not have been proved in orden 


night sign the consent to the 
bankrupts dischurge They have been 
I a 


manuced to perform these acts, one, at 


least, by family connections and rela 
lignslips, an i others by th ji fee Ines 
Of fiiendship for the bankrupt. Waen | 


| 
done from such motives only they are | 
The law does not find fault 


chilli vy ihidit 


With the bankrupt for asking his friends | 


and relatives to aid him in obtaining 
his discharge, nor does it prohibit them 
on such solicitation from proving hon 
est debts against the estate when there 
is no expectation of a dividend for the 
purpose of enabling them to sign the 
necessary consent thereto. To make 
such acts unlawful they must be the 
result of pecuniary considerations or 
obligations. 

What evidence is there that any of 
the ereditors lave been thus influ 
enced? The nenrest to it that IT ean 
liseover is the ease of Robinson, one of 
the creditors, who had proved a debt 
for 125540 before the 


tion for discharge was made, and who 


upplica- 


afterwards obtaining notes and checks 
f the bankrupt for about S300, with 
ont paying any consideration therefor, 
proved them on the day before the 
hearing and filed a new consent for the 
discharge. According to his testimony 
in chief, he was moved to do this upon 
the distinet verbal promise of the bank 
rapt: Ll. That he would pay him all that 
he ever owed him when he got able; 
and 2, Beeeuse the bankrupt in con- 
sideration of the ereditors aiding him 
Lo procure his discharge, acknowledged 
the existence of a hitherto unacknow!l- 
ed debt, for 


promised that Le would see it right. 


borrowed mone y, and 


It is true that the witness, on lis eross 
exumination by the bankrupts attor 
ney. gave a broad, naked denial that 
iwny such promises were made, but he 
(loes not exp! tlh) whiy he hy il asserted 
these facts on his) principal examina 
tion, and all the cireumstanees of the 
transaction indicate that lis first state 
ments were trne. He was a personal 
fiend of the bankrupt, and [ ean find 
stronger reasons for his denial of the 
promise, after he was led to under 
stand that it would operate injuriously 


on the question of discharge, than I 
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ean find for his original testimony if it] rapt to pay: Freeman v. Fenton, Cow. 


had no existence in fact. 

Whether such inducements held ont 
by the bankrupt to the creditor consti- 
tute a pecuniary consideration or obli- 
gation, depend upon the question 


the 


payment of his claims against the bank- 


whether the creditors can enforce 
rupt under sneh promises. I 
miss from consideration the promise 
secondly above stated, where the bank- 
rupt acknowledged the debt for bor- 
rowed money and said “he would see it 
right.” I think such an expression is 
too vague to revive « debt which 
been discharged. The Supreme Court 
in Allen & Co. v. Ferguson, 18 Wail 3, 


held that the promise by which a diss | 
eharged debt is removed; must be clear | 
after the | 
debtor had applied for the benefit of | 


and distinct. In that ease, 


the bankrupt act and while the pro- 


ceedings were still pending, he wrote | 


to one of his ereditors: “Be satisfied, 


all will be right; [ intend to pay all 


my just debts, if money can be made | 


ont of hired labor.” And in a_ post- 
seript he ndded: “All will be night be- 


tween me and my jast creditors.” The 


court, speaking by Mr. Justice Hunt, | 


that the debt 


charged by the discharge of the debtor, 


suc 


was not renewed by such expressions; | 


that the law required an absolute or 
conditional promise to pay, bat in eith 
er case if must be unequivocal. 

The other promise of the bankrupt 
is unequivocal, although conditional. 
The creditors was asked: Qu. 270, Did 
he (the bankrupt) say how he would 
manifest his gratitude for it? (é e, for 
proving the debt and giving the eon- 
sent.) A. By paying me all be ever 
owed me when he got able. 

Such a conditional promise has al- 


ways been held to be binding, when 


will dis- | 


his | 


having been dis- | 


544; Besford v. Sanders, 2 H. Blae. 
(116; Fleming v. Hayne, 1 Star. 370; 
Sconton v. Eislord, 7 John. 36; Max- 
im v. Morse, 8 Mass. 127; Corliss v. 
| Sheppard, 28 Maine 550; Kingston v. 
Wharton. 2S. & R. 208; James on 


| Bank. 146. 
| 


Wharton, 


quite like the ease under consideration. 


Kingston v. supra, Was 
The plaintiff in the suit was an endors 
ler upon the note of the bankrupt. On 
ithe 29th of December, 1800, the debt- 
}ors wrote to him asking him to take up 
the note at matarity and declaring “the 
am able to relieve you I 
The note fell due February 138, 
ISO1, was protested and paid by the 


moment I 


will.” 


plaintiff. A commission of bankruptey 


was issned against the defendant Mareh 


16, 1801, under which he was declared 


a bankrupt, and on the 26th of May 


following he obtained his discharge. 
The action was founded upon a prom- 
ise to pay when the debtor should be 
able, The letter was treated by the 
court as a promise made by the debtor 
-to indnee the ereditor not to Oppose 
‘his discharge and such promise was 
The debt, notwith- 


standing the discharge, remained dune 


held to be good. 
lin conscience. The moral obligation 
to pay still existed, and was a sufficient 
‘consideration to support the promise 
laacl the faet that in 
England it required an act of Parlin 
ment, (5 Geo. ILC. 30 £11) to avoid a 
promise by the bankrupt to pay a debt 


Stress was upon 


which otherwise would have been dis 
‘charged in’ consideration of the ered. 


And 


it may be added that the same provis- 


tors consenting to a discharge. 


ion was re-enaeted in the English 


bankruptey act of 1861, 24£and 35 Viet. 


ch. 124, $166; bat LT do not find it in 
‘the English act of 1869 ond henee in- 


proof is made of the ability of the bank-| fer that such a promise would now be 
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reckoned valid and binding there, ex 
cept so far as it might be affeeted by 
the statute of 6 Geo. IV, ch. 16. whieh 
requires the bankrupts promise to pay 
a debt dischargable in bankruptey pro 


cee ‘ings to be in writing and signed 


by him: or by some one by him lawfully 
anthorized 
New 


y years since, requiring ev 


A similar law was) enneted in 
Jersey a fes 
ery promise of the bankrupt to pry 


havc 


been released by bankruptey to be put 


any debt ol demand from whieh he 


in writing and signed by the party to 
be charged therewith But it does not 
seen to apply to the present case, as it 
iS limited in terms to promise Ss unide 
scharge: Rev. Stat. N. J 


Fronds and Perjunies, 38 


alter thee 

ry) 
Phe 
the 


brewers clings, and hefore the ‘fis 


prom 


wis mide pending bank 


Ise here 


consideration, there 


dee led necording to the 


the common law. whieh 


deelure that the moral obligation to 


bt isu sufficient considera 


t pport a parol promise ; May 
S ry. 6 Cush. 240 
Under the evidenee and the law the 
bankrupt 4 not entitled to Ins fis 
( the sume is refused 


nndoubtedly 


ndee is 


ty}? thee cron liaw rule tor be 


+ 


be brought upon a promise 


Lb bankruptes ind 

tirtecd at daa thee suthor 

j hued traders rnd text 

i t tow of expression is One 

fler toy vithout a word 

f iz that there iS a moral econ 
ficient to support the 

Ise reason for the labili 

perotiisé cid to pe rpetrate it 

Hiit been totally eon 

1! st ere Of adeersion bhi 


liberal 


brought so 


(init of those notions 


of Lord Miansfieid’s which much 


coufusion into the common law and was ex 
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posed by Messrs 


josanquet and Pullen as ear- 
ly as LSO4 in their note to Wennall vy. Adney, 
3B. & PL 2a, 
detinitely held to be trive ats at 


and never sines then bas it been 
reneral proposi 
sufficient 
Notwith 


of cases in 


tion that amoral oblieation i eon 


sideration te Wppork a proms 


stunding this there is a certain class 


Which the courts contintuely refer to this doc 


trine as the ground of the Lotbility ‘These are 


cases like the present ome ta whieh: the defend 


venit bits prouiused to paeyoa debt discharged by 
d hy th 


voldtble by reison « 


bankruptes or burre tatute of dimita 


tions o finfaney. Tt was 


in causes like these thet iord Manstheld declared 


the doctrine > bat Bosanquet and Pullen point 
ed out thitt in these cases thre round of the 
liability wa wot that qroral obbligntion was « 
sufficient consideration, bat the promise oper 
ated as a waiver of a defence whieh the party 


mivht have made to am I th obligation The 


PXPPess promise, While mec ary to enable the 


prlatiaitift to reeoter, clo not constitute his 


eround of metion thi tris foundation of the 


liability in all these cases and the distmetions 


between the several causes are clearly and truly 
stated by Prof. Lancudell in | Sunmiunary of 
the Litwo of Contrnets, pe are Latned Sel 


Cas. Contr. Love ’d feel Assuming that a 


consideration in the lech sen necessary to 
support a promise, it obviously lnpossible 
thet eo rere mor Oblienation hould be sufti 
erent 

Ih vord co a : 8 eonneciion 
With contracts has only two meaning first, @ 


liability fron viniehe i promise is 


past levered 


innpoli d hy lit and Mm eneTe| benetit to the 


prot or or al tritmeut to tt pereviel Wrisihv 
at the lime of the prow Phe econd is the 
only trie consideration Por sone pore Promise, 
It i onmethiain iver or suffered at the time in 
return for the propmiise \oputst act camnot be 
consideration. in th Crise Phe only past 
ead idleration whieh: ex ti prort t PPO Se 1S 
the |e j discbulity out of bidevhy tebe at promise 


would be implied Phe real foundation for the 
the promise but the 


ith 


LOTIOom dE SUCH an ef IS Tro 


levcraal Diseboitity It rival m Whether 


The 


tnd the consideration are merely alley 


ree 


a promilse hasever been made or ae 


prot: ¢ 


edin pleading to bring the ease within the 
fortn Of an wetion Of asst psrt It wie ip 
posed to be peas ary to abbece bo yproui ean 
w consideration, but the promise is of no avail 
unless the legal lability exists, and the legal 


liability is nota consideration in ans proper 


sense of the word. Lt will not support any prom- 
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ise but that which the law implies from the 


facts of the case An exeented consideration 
can never be the real consideration of an ex 
press promise As Prof. Laenectell SaVS In his 
Summary, Sv “The consideration having: 


been parted with trrevocably before the mak 
ing of the promise. the plamtiff suffers the 
same detriment. and the defendant receives the 
Kame benefit, whether the promise be made on 
not: and hence the promise is without consider 
ation. Again. asitisoptiomd withthe defendant 


to promise or mot, is die hits nothing to gam by 
promising, and nothing to lose by refusing to 


promise, tt follows that the promise is purely 


voluntary.” Tf the promise metde tpon a past 
conside ratio dtlher Troon that vhich this lity 
would imply from the facts itis to that extent 
without conmsidernatior Phe only promise 
whieh care be id to be supported by such a 
consideration is one which corresponds « caethy 
withthe legal ability a promise to do what the 


law requires to be cere ou protiise to do more 


UNITED STATES 


DISTRICT OF 


PATENTS CROSS-BILL 


| K J ( ' d 
hed bee tal ’ ! H 
On motion to cdisauss cross bill 


Messr Browne &b& Whitter. for coum 
plant 

Messrs Wienson bt Philipp Perr che 
fendant 

Nixon, J.:* This is a motion to dis 
miss no eross bill as aaprovidenthy tlled. 
The errenmstinces under wiieb the tyr] 
was filed are as follows: On the Tth 
of September, TST5. the Comnmasstoner 
Of patents issued to The des Lockwood 
letters puteii No. 167,455. for “* im 
provements io fddia rabber erasers 


On the Zoth of Maw, IST7. one Franeis 


PA carefully prepared: svilabus te this opinion, 
made ty the bearined pide damasely as aisha or 
lost, and we catmot secure a stibstitate io time for 
this month's Joumnar 


is without consideration. It follows, there. 
fore, that mere moral obligation without legal 
liabilily is not a sufficient consideration to sup- 
port a promise. No promise whatever is im- 
plied by law and the express promise is merely 
voluntary and cannot be enforced 

Upon the subject of executed consideration, 
see Rann ov. Hughes, 7 Term Rep. 850, note 
it Hopkins v. Logan, > Mo & W. 21] Ros 
corla vo Thomas, 3 Q. Bo 254 Kivye vy. Dutton, 
7M. & Gi. S07: Laamud. Sel. Ca Contr. S90, 
94, p. 1045, ete ‘The rule that a moral con- 
sideration is insufficient to support a promise 
is distinetly stated in Updike vo Titus. 2 Beas 
ot andalso in Bastwood vo Kenyon, 11 HW. A 
I. da. where the court adopts the conelisions 
of Bosanquet and Pullen in the note to Wen 


nally. Adney and declares the tru principles 


on which the decision of Judee Nixon in. the 
Chase above reported should have beeen I al sed. 
Kp 


CIRCETL COURT, 
NEW JERSEY 


H. Holton, claming to be the original 
and first inventor of a certain improve- 
ment in erasive rubber, by an assign 
ment in writing, sold and transferred 
unto Orestes Cleveland all lus right, 
title and interest am and to said oun 
provement, which assignment was dnly 
recorded im the patent office of the 
United States, September 2%, 1878, in 
Book J. 23. }) 996 of Transfers of Pat 
ents. On the Oth of fame. LS77. the 


+ 


said Holton iade appleation to the 
commissioner for letters patent for said 
Iprovernemnent, The commissioner 
beme of the opimon that the applied 
tion interfered with the letters patent 
No 165.455, beforeissaed to Lockwood. 
eave notes on the Sth of November 
ISTS. to the paruies im interest as re 
quired by s4904 of the Revised Stat 


jutes, and dirceted the primary examin 
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er to proceed to determine the question 
of the priority of invention. Testi- 
mony was taken and a hearing had, the 
respective parties being represented by 
counsel, and on the 12th of December, 
1879, the examiner adjudged Holton 
to be the prior inventor of the improve. | 
ment. An appeal was taken from this 
decision to the Board of Examiners in 
Chief, which, after hearing the parties, | 
reversed the primary examiner on the, 
24th of February, 1880, and adjudged 
Lockwood to be the prior inventor. 
On an appeal from this last judgment! 
to the the 
commissioner, on the 3d of May, 1880, 
held that Holton was the 


ventor of the improvement, but refus-, 


columissioner of patents, 


original ine 
ed to grant the letters-patent applied 
for on the ground that the invention 
had been in public use and on sale for 
more than two years prior to Holton’s 
application. From this last jadgment 
Holton took the case by appeal to the 
Supreme Court of the Distriet of Col-| 
umbia, the Commns- 
sioner on the 28th of September, L880, 
and decided that Holton 


They were ae 


which reversed 
WitS entitled 
to lus letters patent 
cordingly issned to Cleveland, as the 
assignee of Holton, om the 19ti of Oc 
tober, TRS. nitnbered 933.511 

This condition of affairs existing be 
tween the parties, on the 2d of Novem 


ber, 1880, Lockwood tiled a bill im this 


court against Cleveland, setting forth 
the existence of the two patents and! 
ther interference one with the other, 


and praying that the defendant's let 

ters-patent might be deereed void and! 
tha 
tion from instituting any suit at law, 


he might be restrained by injane. 


orinequity for any alleged infringe 
ment thereof, 
The defendant 


ing that Loekwood was the original and 


has answered, deny 


first inventor of the improvement de 


ant, Cleveland, 
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scribed in his letters-patent and claim 
ing that he, as the assignee of Holton, 
is entitled to the invention, and con 
eluding with the prayer that the com- 
plainant’s patent may be adjadicated 
void. Simultaneously with the answer 
and by leave of the eourt the defend- 
filed a eross-bill 


praying that the complainant's patent 


also 


might be deelared void and that he 
might be restrained from bringing any 
action in any court for an infringement 
of the same. 

The connsel for the complainant ip 
the original suit now asks the court to 
dismiss the eross bill on the ground 
that ¢<4918 of the Revised Statutes af- 
fords all the relief in the original suit 
which the defendant can possibly have 


in the ecross-suit 


The motion involves the true con- 
struction of that section, which is a 
substantial re-enactment of £16. of 


the Patent act of 1836 as amended by 
£10 of the act of Mareh 3, 1839. It 


provides that “whenever there are in- 


'terfering patents, any person interest- 


ed in anyone of them * * * may have 
relief against the imterfering patentee, 
and all parties mterested under him 
by suitin equity against the owners of 
the interfering patent and the court, 
on notice to adverse parties and other 
due proceedings had according to the 
course of equity, may adjudge and de 
clare either of the patents void in whole 
on * * 


or in part.” The design of 


the provision is obvious. The Congress 
meant to give a speedy and complete 
remedy to the owners of interfering 
patents, and to this end to elothe the 
courts with jurisdietion to adjadge and 


declare either of the patents void in 


| 
| 
| 
| 


whole or in part, or inoperative or in- 
valid in any particular part of the Unit- 
ed States. The difficulty and doubt 


arise wholly from the phrase, ‘ton due 











ip 
to 
nd 
af - 
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ive 
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proceedings had according to the'\and for the sake of saving further liti- 
course of Hqauity,’ which seems to have | gation and expense.” 

. . . | . . + 
been added to the previous legislation,| It is quite clear from the reasoning 


and intended as a limitation upon the | of the court in the opinion deciding the 


remedy and to conclude the parties to | case, that if the same learned tribunal 
those modes of procedare recognized; should be called upon to construe the 
in equity practice. Nothing is more! section under consideration, it would 


firmly settled in equity than that where | have no difficulty in finding in its pro- 
a defendant seeks the aid of the court! visions ample authority for the courts 
for the purpose of enforcing affirmative | to give affirmative relief to a defendant 
rights, he must file a eross-bill, al-)on an answer, which denies validity to 
though such a course is not necessary the complainant's interfering patent. 
when he relies upon his rights merely; But whether this be so or not all the 
as a defence to the relief sought against | courts, which have had occasion to con- 
him ; 2 Dan. Gh. P. 1550." 
The general rule is that he cannot | cided that they had jarisdiction over 


strne the section, have assumed or de- 


have any positive relief against the all the interfering patents upon a bill 

plaintiff even on the subject matter of | filed, and that on proper issues formed 

the suit, exeept by eross-bill ; Sto. Eq. by the pleadines, without the interven- 
pt } | l 


P., 6398, N. 3; Miller v. Gregory, 1 ©. | tion of a eross-bill, affirmative relief 


» ‘ 


I. G. 274.; Scott v. Lalor’s Ex’rs, 3 C. |} could be granted to either of the par- 
Kk, G: 3801; Leddel v. Strurr, 4 C. I) G. ties entitled to it, by declaring one or 
159; Allen v. Roll, 10 C. E. G. 164; 
Pattison v. Hull, 9 Cow. 747; Morgan | valid. 

v. Tipton, 3 MeL. 344; Carnochan  v. The case of The Gold and Silver Ore 
Christie, 11 Wheat. 746. But there! Separating Co. v. The United States 
are exceptions to this rule in the more) Disintegrating Ore Co., 6 Biatech. 307, 


the other or all of the patents void or 


modern practice, as for example in the |invoked the jurisdiction of the court, 
case of a suit for specifie performance. under the 16th See. of the aet of July 

The Supreme Court of the United | 4. 1836, and was heard by Judge 
States, in Bradford v. The U nion Bank | dlatchford on bill and answer. The 
of Tenn. 138 How. 57, adopted the prac- ‘bill alleged that on the 8th of Mareh, 
tice first suggested by Sir Wm. Grant, | 186 t, letters-patent were granted to 
Master of the Rolls, in Staplyton v. | one Jolin B. Gale, as assignee of Wm. 
Scott, 13 Ves. 425 ds and sanetioned by | | K. Hogan, for an “Tuprovement in 
Lord Eldon in Fife v. Clayton, 13° Id. stoves ; that on the 6th of June, 1865, 
546, and dispensed with a eress-bill| the said patent was surrendered and 
and granted relief to the defendant on | re-issued in two separate patents, and 
his answer to a bill for the specifie per- | that one of the two, numbered 1,988, 
formance of a contract wherein an) was for an improvement in farvaces for 
agreement was set up differing inmany | treating ores by super-heated steam ; 
particulars from the one on which the | that on the 3d of January, 1865, letters- 
bill of complaint was founded. The | patent No. 45,803 were issued to C. D. 
court regarded such a departure from) DeForest et al. as assignee of Melehior 
the established practice justifiable, ‘as |B. Mason for an “improved method of 
most convenient and expeditious in set | de- sulphurizing and oxygenizing me- 
tling definitely the rights of the parties |tallic ores ;” that Hogan was the origi- 


15 


noe 





nal and first 


ments Clare 


and that the 





rHE NEW 
inventor of the lM prove 
issue No. LOSS 


vlin the re 


invention therein deserib 


ed was identical with that) covered by 
the Mason patent The bill prayed 
the last named patent might be 


iif void 


he answer set up im defence that 
the origmal patent to Gale was not for 
tiie un nvention as that deseribed 
incl din the Mason patent ; thiat 
\I ’ the pror mventor of the 
i here patented. and that 
I i iw No LOSS had been 
pp! i {the eins ¢ cpanded for 
t i tf trandiulentiy covering 
‘ i Mason. It then pray 
i t wonld decree the re 
{ hich Terie prtent No. 

15 208 vhacl 
were taken and the case 
he issues raised by the 
i ! sand the court decided the 
(tl ns (it) oF interference be 
‘ tents, (b) of priority of in 
ifthe validity of the 
patents holding that one 
f do and the other bac ‘The 
ied by Mr. Keller for the 
CO wtih liv Mr. Gifford for 
tl be-Darpedial nid the best evidence 
that the method of procedure was reg 
iinr is fonn lin the faet that nether of 


bees ceCotared Tee 


Wes typo 


piesch tineted 


ind mileved 


ouished patent liwyvers sug 


nbton the argument that 
d anthority, ander the pro 
statute, to deeide sneh 

t il ana ansSWwel 
ein the order of time, 
j v. Crane, 
{; ( } t belore 
yd wii haow ‘The bill 
1918 of the Rev. Stat 


thatthe Ccomolithants own 


ori teal te } 
genic totie La. 1. 
i) Dn proverne if 
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December 


‘bags of which Benner was the original 


and first inventor ; that the defendants 


bheld a patent dated February 20, 1872, 


for an improvement alleged to have 
been invented by Luther C. Crowell, 
and that the patents interfered, and the 
complainants prayed that the defend 
wots patent might be declared void 
The answer denied that Benner was 
the prior inventor of the improvement 
insisted 
of that 


nemher 


patented to the complainants ; 
that Crowell was the mventor 
held by the defendants ; con 
the interference but 
the that the 
complainants patent should be adjudg 


the 


i ? 
issues Upon these pleadings, and on a 


fessed or denied 


concluded with prayer 


ed void. The court considered 
eouparison of the specifications of the 


two patents held that they deseribed 
the 


was the true end first in 


nnd claimed same mvention, and 
that Crowell 
ventor, thus reversing the sadgment of 
the patent office, whieh had declared 
exsunined the case and 
The de 


cree passed ly the court cdeelared the 


an imterference, 
decided in favor of Benner 
defendants patent to be good and valid 
and the complainants to be void. 

The only other case involving a con 
struction of the section under consider 
ation that Thliave been able to find, is 
Lindsay, 3 Dill. 126, 
in which Judge Treat, sitting in’ the 
district 


that of Foster v 
Ciremt Court for the eastern 
of Missouri, expressly held that the 
section vested the power in the court 
to adjudge either of the interfering pat 
ents void in whole or in part, and also 
authorized a decree that both patents 
were void. The learned Judge found 
au support to his opinion in the allusion 
made by the Supreme Court in Mowry 
v. Whutney, 14 Wall. 440, to the seope 
and purport of the L6th section of the 
IS36. The had set 


act of defendant 


i paper! Tp im his answer that both of the inter 
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fering patents were void for want of! one of the patents alone, but both to 
novelty. The court allowed the de-| be void and adjudged accordingly 
fence to the action and said that the) Upon the whole case Tam of the 
power conferred by the statute to de-| opinion that the motion of the com 
clare cither of the patents imvalid, in) plainant must prevail, and the eross 
whole or in part, necessarily included | bill be dismissed, buat ander the eir- 
full authority where the evidence justi- | cumstances, without costs 


fied iton the issues made.to decree, not | 


VEW JERSEY SUPREME COURT. 


CONTRACT CONSIDERATION was the father of one of the defend 
SHERIFF’S SALE -PUBLIC POL- 


ants in excention, should pay the rent 
ICY STATUTE OF FRAUDS. re 


and the amount due on the executions 


and take title to the goods under the 
The Plainfield Gas Light Company v Bla 


; rd, 


sheriff's sale. The defendant took an 


| Decided at the Union Circuit: Court, dam, DS8t. | assignment of the first execution and 


i 


In case. agreed with the pluntiff that he would 
Mr. Bnos W Runyon for plaimtiff. pity him the rent if he would allow the 
Mr. Chas. Wo Wimbhall for defend- sale to gO On, W ithout re quiring the 


ant. prent to be paid Iyy the sherlll before 
VAN SYCKEL, J.: I tind the faets to selling, to which the plamitifl assented 
be as follows: In January, 1879, the The sale thereupon proceeded under 


sheriff of Union county had in his} the exeention and the property was 


hands two executions against J. D.| bought in by the defendant in this suit, 


Titsworth and H.R. Blackford, by The defendant after the sale refused to 
virtue of which he levied on certain | pay the rent and thereupon this suit 
personal property ina building in Rah.) was instituted to recover it upon the 
way for which S300 rent forten months | said agreement to pay it 

next preceding the day, was’ due from The first defenee is that the defend 

the defendant to the plamtiff. The sher- | ant’s agreement is yvord as against pub 

iff advertised the goods for sale Janu-| lie policy, beeanse it necessarily involy 

uary 17, 1879, at which time notice im, ed an undertaking on the part of the 
due form was served by the plaintiff plaintiff not to bid at the sheriffs sale; 
upon the sheriff to pay him said) ten) but this is not so; so far as the plain 

months’ rent before he proceeded to, tiffin this case is concerned, all he 
sell the property levied upon. The!) agreed to do was to relieve the sheriff 
plaintiff and defendant in this suit, the from an obligation to pay the rent be 

defendants in exeention, and the at-) fore he sold, upon the promise that the 
torneys of the plaintiffs in exeeution plaintiff would) pay it. tn that there 
were all present. An arrangement was was nothing ilogil; he merely gave up 
made between the parties interested a seeurity wud took the promise in the 
that the defendant in this suit, who! place of it. The second defence is that 
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the agreement was nudum pactum, 
that defendant received nothing for it. 
This is not so; the defendant became 
the owner of the execution and induced 
the plaintiff by this promise to release 
the lien which was puamount to the 
lien of this execution. The third de- 


fence is that it was a contract to pay) 


the debt of another, and void under 
the statute of frauds. The answer to 
this is that the plaintiff was induced by 
the promise to abandon bis lien, and 
the defendant derived the advantage of 
having the property sold under the ex- 
ecution without first paying the rent. 

The plaintiff is entitled to reeover of 
the defendant the sum of $331.50. 


NOTES OF OPINIONS FILED 


February Term, 1881. ] 

Ordinary y. Poulson. —Siit on ad 
ministraturs bond. Opinion by Beas 
ley, C. J. 

In a suit by the Ordinary on an ad- 
ministrator's bond the plea set up & 
fact to show that the order to bring 
suit on the bond had been made with 


Ield 


on demurrer that the plea was bad. 


out full knowledge of the case. 


The power to decide when suit shall 
be brought by the Ordinary on an ad- 
ministrator’s bond is a prerogative of 
the Ordinary 


himself, and will not be 
interfered with by this court. 

Banghart vy. Flummerfelt. 
Easement — Stipulation in a cause. 
Opinion by Beasley, C. J. 

An easement cannot be created by 
parol. The declaration in assumpsit 
alleged that the defendant made a parol 
agreement with a former owner of 
plaintiff's mill to erect on his own land 
a dam and to keep up the same perpet 
ually assigning as a breach the not 
keeping up such dam. //eld, That an 
action at law would not lie on such a 


contract. 


When at the trial the parties agree 
to award the issue and try the case on 
the merits, such agreement has the 
effect merely of waiving exceptions as 
to matters of form and does not, in 
uny Other respect, affect the legal rights 
on either side. 

Judgment in this case withheld until 
the last day of this term, when, if not 
prohibited by the Chancellor, counsel 
for plaintiff in error may move for a 
reversal. 

The State, Clark, pros., v. New 
Brunswick.— Ordinances— Revenue 
—Police. By Van Syckel, J. 

The power given to the common 
council in the charter of New Bruns- 
wiek to license and regulate hawkers 
and pedlers and others, is a police pow- 
er for the purpose of regulating only, 
and cannot be used for the purpose of 
raising revenue. 

The ordinances passed in pursuance 
of this authority are manifestly intend- 
ed as revenue measures and are there- 
fore illegal. 

Proceedings for the recovery of pen- 
wlties for violating city ordinances, can 
not be commenced by summary arrest 
without process, but must be eonduet- 
ed in the manner prescribed in the 
sinull canse act 

State, Johnson pros., v. Tren- 
ton.—Assessments 

An assessment for paving a street, 
made according to frontage having 
been set aside, a new assessment was 
made upon each land owner's frontage 
substantially like the first assessment 
in amount, no lands except those front 
ing on the paved portion of the street 
being assessed. 

The court said the proofs in the case 
raise grave suspicions that the Jands 
about this street are not of such a char- 
acter as to admit of the application of 

ithe rule that every foot of frontag, 
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may be equally increased in value and|applies only to judgments obtained 
mry, therefore, beequally assessed, but | after its passsage. 
the proofs scarcely afford that prepon- | 2. An order for execution made after 
derance of evidence which would justi-|its passage upon a judgment more than 
fy the court in saying that the commis- | six years old, according to the 62d _ sec- 
sioners made a mistake of fact when) tion of the justices’ court act, is not 
they certified that they had assessed|)such a judgment as this supplement 
each lot in proportion to the benefit re- | contemplates. 
ceived and it was held that the presump | State, N. Y. & Lake Erie R.R. v. 
tion arising from the facts that the Yard, et al. Tax sustained. 
assessment was made according to the) State, ex rel Cowenhoven y. Col- 
frontage and not according to the ben- lector of Middlesex.—Mandamus re- 
efits, was overcome by the sworn cer- | fused with costs. 
tificate of the commissioners to the; The duties of clerks, surrogates and 
contrary. ‘collectors of counties enjoined by the 
Held also that the proper form of | act of April 2, 1873 (P. L. 1873 p. 110.) 
making a reassessment is to estimate with reference to the per diem allow- 
the sum which each land owner should | ance of judges of the Common Pleas 
be charged with at the time of the tirst | relate to the payment of such compen- 
assessment, and to report that the land) sation, term by term, in the usual 
owner is assessed that sum with inter- | course of business and are not applica- 


est from the former date. Assessment ble to a claim presented several years 
affirmed. after the services of the judge were 


Amos Clark, Jr., v. Elizabeth rendered. 
Fire Dep’t.—Judgment of Common) Murrer vy. Meyers.—Judgment of 
Pleas affirmed with costs. dismissal reserved and canse remanded 
Blackwell v. Township of West for trial. 
Amwell,.—Writ dismissed with costs. By Reed, J-: 


By Dixon, J-: State, pros., v. Love.—Assess- 
State, ex rel. Sheridan v. Van ment affirmed. 
Winkle.—Mandamus awarded. State v. Beverly.—Proceedings re- 


A city treasurer having failed to pay | versed. 
over to the county collector the coun- State, King, pros., V. Town of 
ty’s quota of taxes, he was charged Union et al.—Assessment sustained 
with interest from the time when he | in part and reversed in part. 


ought to have paid them. | Berry v. Babeock.—Judgment of 
State, ex rel. Sheridan vy. Samp- | Middles: x Pleas affirmed. Magie, J. 

sOn.—Same result. , Welsh v. Brown.—Judgment be 
James McGovern v. Catherine low reversed. By Depue, J. 

Connell, Adnm'r. State, ex rel. Fairbank vy. Sheri- 


Held, 1. The supplement to an act dan,—Demurrer sustained. Scudder, J. 
entitled “an act constituting courts for State, Sanford vy. Fisher Varnish 
the trial of small causes,” approved | Co.—Judgment of District Court of 
Mareh 14, 1879, (P. L., 1879, p. 202), | Newark reversed in both cases. Par 


iker, J. 











COUR I 


CHATTEL MORTGAGE RE FILING 


Glassford and Sons Harshaw et als 


Held. Vhat the wet of Mareh 19th, 1878, as 
amended April 5, 187s, P. L. 139 and 347, 


requiring an affidavit on the filing of a copy 


of « chattel Inortyvaue., 


does not atpply to a mortvave made before 


the passave of the act, although the act ex 


pressly applic s torenewals of old mortuaves. 


Held also that a chattel morteave renewed once 
by filing a copy is vood for all time and a 


second copy need not be tiled at the end of 


the second year 


On bill to foreclose chattel mortgage. 


Heard by the Vice-Chancellor 
The complainants tiled a bill to fore- 


close a chattel mortgage given to them 


by Harshaw, one of the defendants. 


The two remaining defendants were 


made parties because, as judgment 


ereditors of Harshaw, the mortgagor, 


they claimed for their judgment a hen 
prior to the lien of complainants’ mort 
. The mortgage was given and 
filed Ang. 2, 1877. It was re-filed July 
13, 1878, July 10, 1879, and July 12, 
The two defendants, Van Der 
voort and Shingland, obtained judg 
1877, 


and levied pon the goods deseribed im 


ritpcre 
ely 


ISSO) 
ment against Harshaw Ang. 14, 
sii mortyenge, 


contended — that 


their judgment was a first hen for two 


jradgrrise nt ereditors 
reasons. First, beeanse the affidavit 
f the mortgavees, in the last re-filing, 
to wit, Jniv 12, 
I, ISTH, paves 139 and 1347, was in 
sufficient in omitting the name of the 
deponent Second, because the last 
refiling of the mortgage, to wit, July 
12, 1880, was not within 30 days next 
preceding July 10, 1879, 


copy of the mortgage was filed before. 


the time a 
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Ol CHANCH 


is not retroactive and 


Aug. 3, 1880. The | 


| 
1880, required by P. 


RY OF NEW 


HERSEY. 


The first point the Vice-Chancellor 
cid not. tind it 
beeause the acts of 1878 requiring the 


necessary to consider, 
aforesaid affidavit were held not to be 
retroactive but to refer to mortgages 
thereafter made. The consideration of 
this point was attended with a little 
difficulty. The act on page 139, P.L 
i878, by itself is plain enough and 
clearly refers to mortyages thereafter 
made, but on page 348 the legislature 
has placed a constraction upon the act 
which its 


quite different from that 


words plainly imply. The act on page 
139 amends the 39th and 41st sections 
of the mortgage act. Then on p. 347, 
the amended section 39 on page 139, is 
altered and this act, p. 347, concludes 
as follows: 2. And be it enaeted, 
that this act, and the supplement to 
which this act is a supplement shall 
tuke effeet immediately ; provided how 
ever, that if any mortgage or convey 
ance intended to operate as a mortgage 


of goods and chatiels, or any renewal 


thereof, shall be tiled before the 4th 


day of July next, without the affidavit 
or affirmation required hereby, such 
mortgage or conveyance shall have the 
same foree and effect as it would have 
if such affidavit or affirmation were an 
nexed thereto. 

The legislature by the use of the 
words “or any renewal thereof,’ meant 
the wet to be retroactive, contrary to 
its express terms. The acts were con 
strued to refer only to mortgages there 
after made, notwithstanding the legis 
lative construction 

As to the second point contended for 
by the judgment creditors, the Vice 


‘Chancellor said that when the mort- 
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gage was re-filed once, at the proper, power of examination for the purpose 
time, it was good for all time, and that | of preventing the confusion which 
a second re-filing was unnecessary | would arise from the examination being 
These supplements of 1878 seem to re- | made by all the various classes of per- 
quire a re-filing every year, within 30 | sons who are interested. 


days next preceding the expiration of a| The court, however, is always ready 





” 
year from the last re-filing. The mort-| to hear applications alleging that the 
gage of complainants was therefore de- | examination which has been made by 
elared to be a first lien ‘the master appointed by the court is 
deficient in any particular point, and if 
EXAMINATION OF INSOLVENT =sany person interested shall show to the 
BANKS. court that the examination should be 
In the Matter of he Breen County Bank carried farther in any direetion or that 
[Chancellor's Chambers, Jan. 31, 188! any subject has been omitted from the 
On application for leave to examine master's report, the court will, if it has 
the books of the bank. i confidence in the examiner, direct him 
Mr. Stayy for the application. jto renew his examination or else will 
Mr. Garret Berry for the receiver, | direct another examiner to look into 
THe Craxcentor said that in the) the aecounts with reference to the 
management of insolvent banks, appli | point in question. 
“ations were frequently tude by vari- | In the present case connsel stated 
ous persons interested to examine the| that the point to which he wished an 
books of the bank. Committees applied | investigation directed, was a loan made 
to him on behalf of one set of deposi to the wife of the treasurer of the bank 
tors or another, each alleging some) to determine whether it had not been 
special reason why they should be per- | made direetly or indirectly to the treas 
mitted to go into the bank and look at) urer himself contrary to the statute. 
its books and vouchers or to send an} The Chancellor directed the applica 
expert there for that purpose. Appi | tion to be put in writing, stating 
vations of this kind the court cannot| what points in the master's report were 
grant. The statute gives the court the | unsatistactory or deticient. 
CASES BEPORE TH INFERIOR COUR ES. 
‘ 
ESSEX CIRCUIT On motion to strike out 2 plea of 


usury, 
USURY PLEADING Derur, do: The defendant owed one 
Kintner and bad given him a bond and 


nets _— mortgage. The debt was 82.000, and 
January 1, 1881 ‘ es : 
ah arrearage of interest amounting to 
An agreement may be usurious with respect 
; ; over S400 had been allowed to accuiwnu 
to the forbearance of an existing debt 
Usury under our statute cannot be pleaded im late. Pie bond and mortoage were 


bar, but only by way of part payment, assigned by Kintner to the plaintiff, 
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and on the assignment, inasmuch as!and costs, and allows him to have a 


the plaintiff could not collect interest 
on the interest that had matured, in 
any suit on the bond or on the fore- 
closure of the mortgage, an arrange- 
ment was made by which the payment 
of the principal and interest was to be 
extended for two years, and the obligor 
was to pay two years’ interest in’ ad- 
vanee on the matured interest, at the 
rate of 7 per cent., 6 per cent. being 
the legal rate of interest at the time 
this contract was made. The motion 
to strike out was made on the ground 
that the transaction was not usurious ; 
and the argument went on the = as- 
sumption that to make a transaction 
usuricus there must be usury in the 
inception of the debt and that, inas- 
much as the debt had aeerned when 
the bond was given, the subsequent 
transaction could not be regarded as 
usurious within the meaning of the 
statute of usury. 

In the ease of Diercks v. Kennedy, 
LC. BE. Gr. 210, the eonrt held that 
there might be a usurious agreement 
with respect to the forbearance of an 
existing debt. It scems to me that the 
transaction disclosed in this plea is a 
transaction within the application of 
that principle, and if the motion stood 
on that ground I would hesitate to 
strike ont this plea and would put the 
party to his demurrrer. But [ think 
the plea must be struck out on another 
ground, viz: that the method of set- 
ting up the defence of usury has been 
changed by the present act concerning 
usury. The cases from which this form 
of plea has been eopied are inapplica 
ble to our present statute. Our pres- 
ent statute does not make the contract 
void. It provides merely for the de- 
duction of the nsurions interest actual 


ly paid and denies the purty interest 





judgment for the balance. Consequent- 


ly, on an instrument infected with 


‘usury, under our present statute, the 


debt is not entirely gone, as it was un 
der the old statute, which made the 
transaction entirely void; and the pre- 
cedents from which this plea was ob- 
tained were preceients under the old 
forms of pleading and practice. 

This subject was considered in the 
ease of Nightingale v. Meginnis, 5 Vr. 
461, in whieh it was held that the effect 
of usury was simply to apply the usu 
rious element by way of payment, to- 
wards the payment of the original in- 
debtedness, and not by way of extin- 
cuishment or the destruetion of it. In 
this ease the plea is vicious in that re- 
spect. It commences in the ordinary 
form of aectio non, and coneludes with 
a prayer that the defendant have iudg- 
ment. In other words, it is a plea in 
complete bar of the action. And un- 
der the rnle stated in Lord v. Brook- 
field, in 8 Vr. 552, a plea of this kind is 
not good unless in cases whereof the 
matter pleaded be true in faet. On 
this pleading the defendant would be 
entitled, not merely to an abatement of 
theamount recovered,but to be relieved 
from the obligation to pay any part of 
the debt sued on. 

This plea is not adapted to our pres- 
ent statute of usury. The statute can 
never be pleaded in bar. I think the 
course of practice suggested in the 
case of Lord v. Brookfield, where the 
defenee was a partial defence of fraud 
in the consideration, must necessarily 
be applied to the defence of usury un- 
der our present act. The proper plan 
is to plead usury as a partial payment 
or. What is better, to vive notice of it. 

For the reasons L have mentioned,the 
plea in this case should be struck out. 
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MERCER COMMON PLEAS. |tiffs, the eonstables seized and levied 
lon the said ray mare then in the pos. 

JUDGMENT EXECUTION usession of Hiram W. Neary, and not 
‘withstanding the latter's demand, both 
at the time of the levy and after the 


econstable’s removal of the mare, that 


Neary v. Hinckley 
[Filed December 5, ts79.] 

On a judgment and execution obtained by the 
payee against the maker of a note given in his exeention should be set off for the 
part payment of the price of a horse, the benefit, of his family, the constable 
hor-e was levied on in the maker's hands, . 
Theld, that the maker could not ¢laim the 


house as exempt from: execution, under Rev 


procecded with the sale, which seems 
to have been otherwise regular and fair, 
p. 301, £10, althongh he pointed out to the and the mare was thereunder sold to 
officer other chattels which he said he! [sane Everett, one of the plaintiffs, for 
owned, and requested him to levy on them forty dollars. 
In trespass. Appeal from Justice While the mare was in the eonsta 
Cumming. | bles possession, anotice was served on 
Srewarr, P. J. The weight of evi-| him by Jolin Leggett, tax collector of 
dence in this case establishes the fol.) Princeton township, claiming a len on 
lowing facts: Thomas Neary, vetting as} the mare for $61.80, ander a tax war- 
the agent or in behalf of Thomas Ever- | rant of 1878, for taxes due from Neary. 
ett and Isane Everett, partners trading! Thereupon Hiram W. Neary brought 
as Thos. Everett & Bro. exchanged a) an action for trespass before Richard 


gray mare with Hiram W. Neary for) S. Cummings, a justice of the peace, 


a bay horse belonging to the latter and | aguinst Charles A. Hinekley, the con- 
twenty dollars. For this amount and stable, for seizing and selling the mare, 
the discount a promissory note was and recovered a judgment of ninety- 
given bv Hiram W. Neary, dated Aprill eight dollars damages and five dol- 
5th, 1879, and payable three months} lars and fifty-five cents eosts, from 
after date to the order of Thomas} whieh judgment this appealis brought. 
Everett, at the Prineeton National 


Sank. The note was indorsed, * Thos.| Hiram WW. Neary was entitled to claim 


The question presented is whether 


Everett & Bro.,” presented and pro- ‘the mare levied on under the exceution 
tested for non-payment on July 8th, of Thomas Everett and Brother, under 
1879. Suit thereon was brought by the exemption elause of the execution 
Thomas and Isaac Everett, partners, | act (Rev. p. 3891 310.) Neary bases his 


ete., against Hiram W. Neary, before}claim upon the following grounds: 1. 
Joseph QR. A. Jolinson, # justice of the) That the exchange was made with 
peace, and judgment recovered by the ‘Thomas Neary and not with Everett & 
plaintiffs, on August 4th, 1879, for) Bro., and consequently, even if Thos. 
twenty-one dollvrs and eighty-one! Neary could have followed the mare on 
cents debt and two dollars and eighty-) execution, such right does not attach 
four cents costs, on which an excention to Everett & Bro., the endorsees of the 
was issued on August 8th, 1879, for note given in part payment for her. 
the sum of the judgment and costs, 2. That the note was payable to the 
with costs of execution, amounting alto-| order of Thos. Everett, and for the 
gether to twenty-seven dollars und | reason stated above, Thos. Everett & 
twenty-six cents, Under the instrue-) Bro. had no lienon the mare. 3. That, 
tions of ‘Thomas Neary and the plain-| admitting such right to exist, yet as 
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represented only a part of the[2. That the note being more payable 


ion of the exchinge, it would|to Thomas Everett, although he might 


be a eross hardship on Neary to allow |have followed the mare, yet the same 


thre 
\ Neary says, S120, to sitisfy | 
elaim of « ily sv t. That Nenry | 
was entifled to, and dis 
the constable, : 
other articles which he said belonged | 
to ! snd ee cylie sted the eopstable to | 
evy on. them. 5. That the constable 
miaded Ipprausment ¢ f the wor ds levied 
equired by statute. | 
Every mus property is linble to be | 
n to satisfy his debts, but, from | 
ts ! humanity the Inw lus ex 
r the use and benefit of the 
; family woods and ehattels 
S200, and all wearing tp pure I, 
and sale om execution 
Vive un (Rev. p. 391 s10) further 
} ics ft t such exeention sh ull not 
I m sule under execution on 
Ss, mw moods, chattels on 
e plrchase where I thie 
nd for wlich the jude 
h such execution or pro 
Ssue A stintl have heen con 
Process issued for the 
t t > 
I then f ndant claims that ‘anny 
€ | Shieh bave been seized 
Ne ition, are exempt, the bur 
! 6s On bith to istain dis 
i Mreeman on Executions, $211; 
x re i 57 Barb, 637 Katehell 
b 3t Fi 40 Hirai W 
\ | Phat th Exchange 
\ Thomas Neary on his 
( int. and not for the Icveretts 
13 t ‘ fener clearly SHOWS that 
Hf Wo Neary knew that Thomas 
ting lorthe Iiveretts in the mint 
Bg corroborated hy the 
fuet that the note itself was made pay 
‘ iw oraer of ‘Thomas verett. | 


i seller 


| Davis, 16 Minn 


lnintiffs to seize and sell a chattel) right does not exist in Everett & Bro, 


Bat this 
Kverett & Bro.: was taken by Thomas 


mre was the property of 


l, point ont to} Neary, who says that she was not to 


A | . ‘ 
at the time of the levy.|be lis property until she was paid for ; 


that he took her at 835, 


account to the Everetts for one-half 


and was to 


of the profit on her over and above that 
sum, nnd when he sold ber he took the 
Thomas Everett ; 


note in the name of 


that sometimes he took similar notes 
in the names of Thomas Everett and 
| Brother Again, Tsane Everett, who 


endorsed and deposited the note for 
that Kverett 
formerly carried on the business alone, 
th, after 


into partnership, the name of Thomas 


discount, says Thomas 


ana rut Thomas admitted him 
Isyerett and that of Thomas Everett & 


Bio 


them 


were used iudiseriminately in 


business. The taking of a note 
and suit thereon do not suspend or de- 
the 


ivtit 
for the 


the 
sold 


stroy sellers 2 to follow 


chattel on un execution 


purchase money (Hickox v. Fay, 36 
Barb, 9 : the eriticisin of this case in 
Craft v. Curtiss, 25 How. Pr... 163, is 
on another point); although an en- 
dorsee of such note cannet elain the 
sume right. (Shepard v. Cross, 33 
Mich. 96; Skages v. Nelson, 25 Miss. 
8©; See, however, Cliambliss v. Phelps, 


39 Ga. 386.) So, if the seller takes the 
buyers note aud transfers it to a third 
party who recovers judgment thereon 
against both buyer and seller, and the 
the 


follow the original or 


pays judgment, he cannot 
ids in the buyer's 
hands, under such jadgment (Harley v. 
187): so, the 


of a surety on a note given for the pur 


property 


chase money of such property, cannot 


be followed (Davis — v 10 


Peabody, 














le 
it 


ie 


of 
fa) 


O 











Barb. 91; see Smith vo Slade, 57 Barb. 
637 ; Wynn v. Flannegan, 25 hex. 778 : 
Stone vo Ratten, 45 Pa. St. 364) 

In this case, the note eiven for part 
of the purchase money was given di- 
rectly to the owners of the chattel! 
sold, endorsed by and discounted for 
them, and sued by them, so that they 
had an undoubted right, on an exeen 
tion thereon, to follow sneh chattel im 
the buyer's hands. 

Agiin, as to the hardship of the ease 
on the part of Hiram W. Neary, his 
counsel presents er es where a defend 
ant bought grain and while yet un 
pud for mixed it with other grain, 
which was afterwards levied on for the 
purchase money, and asks whether the 
whole mass is subject to seizure for 
the price of part ? 

Undoubtedly it is, if the mixture was 
“ase by the purchaser. In Smith v 
Twinley, $4 Gre. 245, certain drnes, 
which were exempt, were by the defen 
dant mixed with other drags in) lis 
store. Tleld, that, unless he eould 
point out and identify those which were 
exempt. the whole were subject to levy. 
See, also, Roth vo. Wells, 20 N.Y. 471; 
Jewett v. Dringes, 3 Stew. Eq. 310, 
note. In Waldo v. Gray, 14 Tl. 184, a 


MISCEI 


NOTES. 


John S. Whitaker has been appointed Judge 
of the Court of Errors and Appeals, and took 


his seat March 23, last 


The Levislature having authorized the Chan- 
cellor to appoint a second Vice-Chancellor, he 
has appointed the Hlon. Aimzi Dodd. ‘This ts 
the best choice that could huve been made. 
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constable who levied on and sold a 
horse worth more than the « (Gniption 
to which the owner was entith d, was 
held not to bes trespasser ; and to the 
same effect is Hughes v. Farrar, 35 
Me. 72. ‘This seems to dispose of the 
hardship f the ease, legally, 

As to the fourth and fifth points, if 
It bias been trendy shown. thet thie 


Iveretts had ai right to follow this 


pa 


mare in Neary’s hands, then he cont 


not deprive them of it by reqairing the 
constable to levy on uny Other eloutte 
belonging to him; and, tarther. if he 
wis not entitled to elaimt this mare as 
exempt from levy, the law world not 
reqiure the const ible to do a nif vy 
act, by making an appraisement, the 
only ob] et of which is to aseertuin the 
vale oft thre articles Seized, In Orilel 
that the parties may know and act an 
dlerstin linely on their spective Plats 

The question as to the effect of the 
Chaim anid notice served by the eollee 
tor of taxes was not pressed and lis 
not been considered, sinee Hiram W 
Neary IS Nob in a position to raise 1, 
in this suit. 

On the whole case let the judoement 


of the justice be reversed with costs 


-LANY. 


We have thought it worth while to preserve 
the following taken from the Chicago / 
Adviser of October loth, dssa 


The Hon. Gaeo. W. Crary, United States Cir 


cenit Judge, ina recent address before the Lowa 
Bar Association, ]* thin ot thie friends relia 
tions of the brethremof the Bar to each other, 
says: °° Phe paramount reason for cultivating 
aspirit of fraternal courtesy among lawyers is 


| the fact that such a course is calculated to ele- 
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vate our profession, and to make us better question settled by the courts. The same 
lawyen ind better men—-better lawyers, be- question arose when Governor McClellan ap- 
cause better men.” pointed several judges to succeed others whose 
terms expired during the session of the Leyis- 
Mr. Absalom Bb. Woodruff was nominated by lature, See an article upon this subject in 2 
the Governor for President Judge of the Pas- N. J. L. J. 136. 
sale Common Pleas | the nomination was not 
confirmed by the Senate. He is now appointed THE VICE-CHANCELLORS. 
Hon. Amz Dodd having been appointed the 
Phe Senate refused to confirm the nomina-| second Vice-Chanecilor, by direction of the 
tion of Patrick H. Laverty for Keeper of the Chancellor, the following notice is piven to 
State Prison, but le wa tppomted by the Gov the bar, under date of March 29 
ernor ufter the udjournment. In vaccordance with the provisions of Rule 
1203, a View Chancellor will attend to hear 
The editor would regard it as a @reat favor! causes and matters referred to him, as fol 
if members of the Bar would send him notes! lows 
of decision it the circuits or in chambers In the First District, at Camden, on the 


whether at law or in equity which may come | fourth Tue sday ot April, the fourth ‘Tue sday 


under th ot Phese decision rs ldom Of September, and the first ‘Tuesday of Janu- 
filed, and most Wnpossifle for thie editor ars 

to obt them ept through the courtesy of In the Second District, at Trenton, on the 
counsel interested in them Keporting these | th rd ‘Tuesday of Muay, the third ‘Tuesday of 
if ould add re utly to the value of Sept miber, and the fourth Puesday of De- 
Tue JounNaL. cember 


In the Third District, at Newark, on the 
Mr. George S. Duryee, of Newark, has been | fourth ‘Tuesd iy of M ty, the second ‘I nesday 
ippointed Clerk In Chancery and has enters di of October, and the third Tu sday of Feb- 


pon the du of his ofhice The appoint ruary. 
; Dit tory to the members of In the Fourth District, at Morristown, oa 
Dar. Mr. Db iryee Olnbilie the q dali fica the secoud Tuesd ty of Se pt miber, the second 


tions OF aw la er and a methodical man of | Pus day of January, and the third Tuesday 


br nd | Will find them all useful in| of April 

the posit f Clerk of Chancery Phe Bar 

Wii K no more oF h than that be shall U.S CIRCUIT COURT 

conduct the business of the office with as much 

I rou I thie tnd BOCUPACY us the litte . li rk hit Phe © yurt was Open d by J rdve Nixon ol 


{ that he shall treat them with the; the fourth Tuesday in March. It) was an- 
courtes: Mr. Little has be- nounced that Judge MeKennan expeeted to 
Om oid ft iad and f hithh vial the fa-) be present in the following week, ‘Tuere 


OMICE, verre forty “even cases on th { il idar SIX 


teen jury cases and thirty-one cases in equity 
Mr. Kel was nominated by the Governor| Jude Nixon filed opinions in the following 
to the office of Secretary of State but the! ex : 
Senat refused to contin the nomination Collerd v. D. L. & W. R. R. Co On mo 
His } t te expil on the fifth of April) tion to strike out pleas. Motion granted on 
nd inderstood that the Governor will| the pround that in the case of joint trespass- 
Appor i © fill the vacaney which Will then | ers, a judy nt apainst One joint trespasser 
happ luring a recess of the Levislature It} without satisfaction is no bar to a suit against 
ly urved in the Senate that it should | another joint trespasser 


remain in session until after the fifth of April, Clvoss elal Kava v Morgan Application 

© that its ht be contended that the vacancy |to amend auswer by adding supplementary 

luring the session did not happen | faets. Dented because it appeared that the 

during a rece ind that the Governor had no} facts were known to the defendant when the 
| 


right to fill the vacancy ‘This would have | answer was filed, and no satisfactory reason 


been a good opportunity to have this vexed! was assigned why they were uot alleged. 


























Ruckman v. Ruckman. Bill dismissed be- 
cause the complainant failed to show that she 
was entitled to the mortgage on which the 


suit was based, 
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be heard in a case which had been passed on 
Friday, but the Court declined to hear them. 
| A resolution was adopted at the last mecet- 


\ing of the Essex County Bar Association that 


An argument was made in the Lez/s will | the Legislature be urged to propose an amend- 


casé upon av motion to dismiss the bill filed on 
behalf of the United States, asking that the 
executors be required to settle the estate and 
pay the money to the legatees, 


. : 
been finally established and an agreement has 


been made between the Government and the 


The will has 


| ment to the Constitution providing for a Court 
lof Appeils, to consist of four judges, whose 
only duty it should be to hear causes on ap- 
peal, both in law and in equity. 

The Court adjourned March 29, to meet 
| April 11, to read opinions. 


other claimants. and it is asked now that the | 


executors should be required to distribute the 


OBITUARY. 


money. The executors decline to enter an | 


appearance or to answer the bill and move to 
have it dismissed and taken off the files. Mr. 


Gilchrist and Mr. Parker for the motion. ‘The | 


District Attorney contra. The court reserved 


its decision, and on March 29, denied the mo- | 


tion and gave leave to file a supplemental bill 


which was filed accordingly 


THE COURT OF ERRORS. 


Something ought to be done to give the 
Court more time for hearing causes. The 
time is so short that the Court is obliged to 
make ita leading purpose to get through the 


list rather than to hear cases, and if for any | 


reason a case cannot be called when reached 
no excuse can be received, but the case must 
either be dismissed or go off for the term. 
For example: Case No. 75 was ready for ar- 
gument and would have occupied four hours. 
Counsel went to Trenton and answered the 
call of the case at one o'clock in afternoon 
of Friday. 


not a quorum of the Court to hear that case. 


It was discovered that there was 


The calling of the list was therefore resumed, 
and when No, 78 was called and no response 
was made by counsel on either side, one of 
the counsel in No. 75 said to the Court that 
he had seen the appellant's counsel in No. 78 
just before he left Newark and had teld hin 
that he was going to argue No. 75 that after- 
noon and that No. 78 could not be reached. 
He said to the Court that he knew the counsel 
was very anxious to be heard and had been 
The Court 


ordered, however, that No. 78 should go off 


watching the list very carefully. 


for the term and adjourned until Monday | 
morning Without hearing any other cases. | 


° | 
On ‘Tuesday the list was exlled through and | 


the cases ready were agreed to be argued on | 
briefs. 





‘The counsel in No, 74 then asked to|of Essex county. 


Mr. Frederick Kingman died suddenly of 
heart disease on the 28th of March. His 
death was startling in its suddenness, for, al- 
ithongh he had reached the age of sixty-seven, 


he appeared much younger and was very ac- 


tive and vigorous. Mr Kingman was born at 


Bast Beidvewater, Mass He came to Trenton 


‘in the year IS41, having previously taught 


school at the Athenawum Academy in Rahway, 


'He taught school in ‘Trenton, and was for 


some time eugaged as clerk in the Supreme 
Court office. He was admitted to practice as 
an attorney-at-law at the January term, 1847, 
and as a counsellor at the July term, 1850. 
He was very diligent in the preparation of 
his causes and vigorous in their prosecution, 
He hada large und successful practice, both 
in the State and Federal Courts, and was well 
known to members of the bar from every 


part of the State and held in high esteem. 


NEWARK LAW ASSOCIATION. 


Ata meeting of the Newark Law Associa 


‘tion, beld March 1zZ, [8S81, officers were elected 


for the ensuing year as follows: President, 


C. A. bi ick . 
Recording Sccretary, S. Jd. Macdonald ; Cor 


Vice-President, H. J. Keuny ; 


responding Secretary, and Treasurer, C. E. 
S. ‘Thorn ; 
Hines, Ward, Lowry, Scales and Thorn ; 
Macdonald, 


This is an association 


Executive Comnuittee, Messrs. 


Committee on Cases, Messrs 
Whitehead and Feick. 
of law students, the object of which is to give 
the members practice in preparing briefs and 
arguing questions of law and also in debating 
general questions of interest to the profession. 
Moot courts are an essential part of a lawyer's 
training, and we regard this association as an 
important clement in the education of the bar 
The members take great 
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interest in the proceedings and have done | tiffs or defendants.” 


some very good work. The cases are decided 


by some of the younger me mbers of the bar 
who are requested to sit as judges, 
The members of the bar owe it to the 


students and to the future of the profession to 


do all they can to encourage and improve such 


moot courts as this. In Philadelphla, where 
much attention Is given to the instruction of 
students, the most distinguished members of 
the bar and the jadges of the highest courts 
prepare the cases to be argued and sit) as 


judge sin the students’ moot courts. 


NEW BOOKS. 


REMOVAL rrom Srate Courts To 


FeprernaL Courts, with forms adapted to the 


or € 


AUSES 


several acts of Conuress on the subject 

Lhird edition, revised and enlarged, by Join 

FD St. Louis, Mo.: Wim. H. Stev 

énsol SS] Pp. 168 

Since the second edition of this book was 
published in 187 ery important questions 
which re then unsettled have been decided 
by the Supreme Court of the United States 
Th hie t } been frequently consid. 
ered during the last four years by the State 


] Courts. and it is possible how, 


for one wl refolly followed the course of 
de ( from the beginning, to present a tol 
erably clear and certain interpretation of the 
system of statutes concerning the removal of 


be no question that a new 


Mr. Dillon’s book by Mr. Dillon 


hi lf cood a ynide as can be had in the 
idy of this intricate subject. 

The old book has been revised and enlarged 
tnd coutains a full statement of the effect of 
the later case With an appe ndix viving the 
full text of the decisions of the Supreme Court 
nthe KR ‘ Cisse wid the case of the New 
Or M. &S. R. BR: Co Mississippi, the 
fo ne to citizenship and the latter to 
thre hiect matter under the act of March 3d, 

A | 0 an app ndix of formas. 

Phe ithor } followed the course of de 
sion carefully through all the courts and 
expre dthe results clearly and accurately, 

Inge refere to nitiberless cases We 
honld have been glad to see a little fuller dis 

on of the distinetion between the two 
parts of the econd paragraph of the act of 
March 4, 1875, one relating to * either party’ 


‘one or more of the plain 
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The distinction has been 
Clearly expressed by the courts, but it was not 
nntil after much confusion had been made by 
The 


of causes is one with which every liwyer, with 


conflicting decisions ubject of removal 
any desire to be ready for an emergency must 
at least be prepared to understand. His case 
is re ady for trial, it rity be on the call for that 
informed his 


bond 


removal is law 


very day, when he is coolly by 


and a for re- 


If the 


been remove dl, if 


opponent that a petition 
moval have been filed 
ful the case has has 
It 
is Obviously portant to know what cases may 


he The 


stood and even those who attempt 


not, it 
not been removed and the trial may vo on, 
removed subject is but little under 
to 
sometimes the 
contained in Judge Nixon's decision in Petrie v. 
Penna R. R Co., 2 N. J. L. 
that it seemed as if the 


remove 


eases themselves Ineur rebuke 


YO2, when he 
said connsel who drew 


the petition had never read the removal act, 


Leading Articles, Legal 
; Decision: Rev ews of 
Leval Literature, Lecal Misce Hany and Lead 
ing Cases published in the First ten Vol- 
nies of the Contral Law Journal, to which 
is prefixed a Table of Cases and a ‘Table of 
Leval Essays and Monovraphs, by Soha PD. 


AN INprex Dicesyr of 
Essavs, Abstracts of 


Lawson, author of a Treatise on the Con 
tracts of Common Carriers and Editor of the 
Central Law donrnal IS77- ISS] St. 
Louis, Mo Win. HL. Stevenson, PSS] 

Phe tithe of the book oi ome notion of 


material to which it 


s of 


The number and variety of legal top- 


the mas “IVES eCASY 
ACCESS, 
ics mentioned in a law journal like the Central 


Lau 


and a complete set of such a journal is inval- 


Journal during ten years is enormous, 


uable in a library, provided it is well indexed 


and the index is to be found all in one volume 
The index before us is a digest in compact 
form, stating tersely in a few pregnant words 


the subject to which reference is made It is 
very full and upon some topies if seems as if 
The Journal inuast contain all that needs to be 


known, [Tt is made up in a book six inches 


long and three inehe wide, 


parse 


containing H24 


bound ina flexible leather cover 


NEW JERSEY 
(} Stewart 


Vol. XX XIII, 


IXS] 


Revo 
‘Trenton 


Bourry 


Part I 


‘Tu Law or Na 
National Bank 


of procedure 


PIONAL BANS containing the 
Net as amended with forms 
and notes referring to all de- 




















cisions reported to November Ist, 1881, by | 
Farlin Q. Ball, Chicago. Callaghan & Co., 
1881. 


A Treatise on the Law of Railroads by Md 
ward LL. Pierce, Boston Little, Brown & 


Co.. IRS]. 
This ik anew book founded pon the author's 


hook on the same subject published in 1857 


The followtis panmiphlets were reeeived too 
late for critical nottee 
ELEMENTS oF PrKMANENCY IN ovUk NATIONAL 
INSTITUTIONS, an address delivered before 
the Alumni of Haomilton College by Prof. 
Theodore W. DPwicht, New York, L&S1. 


THOUGHTS ON Copriricartion or THE CoMMON 
Law, by Albert Mathews, New York. Baker, 
Voorhis & Co., ISA]. | 


tEPORT ON THE Propospp Crvin Copr, by a 
committee of the Association of the Bar of 
the city of New York. Presented March 
15th, ISS] 


New Jensey Law Revorrs Vol. XLIF. 13 
Vroom. Part IPE. ‘Prenton, TSST. 


A *“RIPRARIAN POME. ”’ 


Cooper vo. BhoopGoop, 5 Stew. 2O9 License 


Vv. Lease 
** Poet” for « opt : Strong for def’t. 


Cooper foreclosed a mortuage made 
By Bloodgood pon land, 

A part whereof was river bank, 
And part was water strand. 

Compliinant’s assignor conveyed 
By deed of warran-tee, 

And covenant that he had full power 
To vrant the same in fee 

It seems mn drawn up said deed 
The serivener or his ** clark” 

Had made the tithe to extend 
To mean low water mark. 

This was mifrineing State domain, 
So the defendant, tre 

Put in his answer to the bill, 
A Strong, protesting plea, 

And said the tithe was not cood 
Except to such as whit 

Was water when the tide was high, 
At low-tide was mud flat. 


He was an oyster fisherman, 
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And bought the proper-ty 

For purposes connected with 
His oyster fishe-ry : 

And he had made improvements there, 
And spent a lot of ‘* tin” 

In building wharves and docks and piers 
To keep the bi-valves in. 

So as the mortgagee had sold 
The waters of the State, 

He was advised to go and see 
The man who was the vreat 

Head centre of ‘ riprarian ” rights, 
Who told him that im law 

His lunar title was not worth 
An oyster-shell or straw. 

Then he took ont a lease and map, 
Under ‘‘riprarian” rule, 

For which he pays an annual rent 
To help the Public School. 

His lawyer told him not to pay 
The mortyave he had made 

Without offsetting what he had 
For said improvements paid. 

And so he did decline to give 
Complainant what seemed due, 

Upon the bond and mortgage marked 
Exhibits one and two. 

Complainant, urged defendant, was 
An expert oyster-miiain, 

And well acquainted with the law 
Of rights ‘* riprar-i-an.” 

Besides, says he, [have here now, 
‘To show you, worthy Sirs, 

A license issued by the Board 
Of Chosen Frechold-ers : 

This license was a part of the 
Conditions of the sale, 

And shows the tithe that was passed 
Did not, as is said, fail, 

Because it was an older grant 
Than the ‘‘riprariian” lease, 

And from that lunar document 
Knocked every spot of urease : 
From allof which, complainant says, 

It clearly NOW Tppedtrs 
Defendant had full right to build 
Wharves, docks and slips and piers ; 
And having that and knowing too 
Just what he was about, 
He conld not plead his mother did 
Not know that he was out 
The CHancennon, ade/sare cult 
And then he says, says he, 
Having considered, TP adjudge 


And order and decree, 


— 








Beceuse from license, lease and facts, 
It does appear to me 

The merits, law and principle, 
Justice and equity, 

Of river bank and water strand 
Are with the mortgagee, 

And by the transfer appertain 
Unto his assignee, 

As, vide, 
Exhibit number three. 


deed marked in this case 


All which appearing very plain, 
And free froin any doubt, 

My judgment in the matter is 
Defendant must shell out. 

It seems he was familiar with 

tidal right 

And knew precisely what he took 
With land hermaphradite. 


The lawyers vot their 


‘* Riprarian ” 


costs and the 
Complainant got the land, 

And still a part is river bank, 
And part is water strand ; 

And standing on the bluff you see 
The sea at Sandy Hook, 

Across the 
The oy 

Henee oysterfisherman may learn 
This 

Don’t take ont 
And don’t be 

As pay an annual rent therefor 
To State or Public School, 


waters out of which 


ter fish are took. 


lesson from the rule : 
‘no riprarian ” lease, 


neh a fool 


Until you are quite certain and 


Rach one dis-re-mem-bers 
No license had been issued by 


The Chosen Freehol-ders. 
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For if you do the cost will he 
In annual interest double, 
And lease and license roll on you, 
A tidal wave of trouble. 
Lawyers will get the oyster, and, 
It will be mighty well, 
If you get one, and *tother man 
The other oyster shell. 
Nemo 
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